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HAYKOBA PAJAA

Bacuap Taniii — moxrop 1opuandHUX HayK, mpodecop, akagemik HAH Vkpainu ta HAIIpH Vkpainu (ronosa
HaykoBoi pann) (HamioHansHUN I0pUINYHUHA yHIBEpCHTET iMeHi SIpocnaBa Mynaporo, Ykpaina);

IOpiii Bapadam — nokTop IOpUIMYHHX HAYK, Tpodecop, uieH-kopecnonaentT HAIIpH Ykpainu (Hanionansauit
IOpUAMYHUI yHIBepcuTeT iMeHi SIpocnaBa Mynporo, Ykpaina);

BstuecsiaB BopucoB — OKTOp I0pUANYHUX HaykK, npodecop, akagemik HAIIpH Ykpainu (HaykoBo-nocmiguuit
IHCTUTYT BUBYEHHS IpoOJieM 37104MHHOCTI iMeHi akanemika B. B. Crammca HamionanbHoi akanemii mpaBoBHX Hayk
VYkpainu, Ykpaina);

Banentuna bopmcoBa — KaHIUmAT IOpPUAMYHUX Hayk, mpocdecop, wieH-kopecronnenT HAIIpH Vxpainn
(HamionanmsHuit 10opuaAngHIE yHIBEpCHTET iMeHi SpocmaBa Myaporo, Ykpaina);

Bosomumup I'apaiyk — 10KTOp IOpUINYHUX HayK, podecop, wieH-kopecrioraeHT HAIIpH Yipaian (Hamionansaumi
IOPUINYHUH yHiBepcuTeT iMeHi SIpociaBa Myaporo, YkpaiHa);

Bosopumup TDosina — JOKTOp IOpWAMYHUX HaykK, mnpodecop, wieH-kopecnonaeHT HAIIpH VYkpainu
(HanionanbHuii topuandHuii yHiBepcureT iMeHi Spocnasa Myaporo, Ykpaina);

Bosopumup I'oHyapeHko — JOKTOp IOPUIMYHKX Hayk, npodecop, akanemik HAIIpH Ykpainn (HanionanbHuii
I0pUINYHU yHIBepcuTeT iMeHi SIpocnaBa Mynporo, YkpaiHa);

BsiueciaB KomapoB — xaHmmpat ropuandHUX Hayk, rnpodecop, akageMik HATIpH Vkpainu (HamionamsHuit
IOpUINYHUH YHIBepcUTeT iMeHi SpociaBa Myaporo, YkpaiHa);

Ounexcanap Kpymuan — noktop ropuandHUX HayK, Ipodecop, akagemik HATIpH Ykpaiau (HaykoBo-mocmiaauit
IHCTHTYT IPUBATHOTO TIpaBa i MANPHEMHUNTBA iMeHi akagemika @. I'. Bypuaka HarionanpHOT akaemil mpaBoBUX HAYK
VYkpainu, Ykpaina);

Muxkosaa KydepsiBeHKO — TOKTOp IOPUINYHUX HaykK, mpodecop, akagemik HATIpH Vkpainu (Hamionanpauit
IOPUINYHUH YHIBepcuTeT iMeHi SpociaBa Myaporo, YkpaiHa);

Bacuib Jlemak — [JOKTOp MOpHOMYHMX Hayk, mnpodecop, uwieH-kopecnionnenT HAIIpH VYkpainu
(Koncruryuniiinuii Cyn Ykpainu, Ykpaina);

Cepriii MakcuMOB — [OKTOp MOpPHIMYHMX Hayk, mpodecop, uwieH-kopecrionaeHt HAIIpH VYkpainu
(HauionanbHuii topuandHuii yHiBepcureT iMeHi SipocinaBa Mynporo, Ykpaina);

Ousena OpawK — TOKTOp FOPUINYHUX HAyK, mpodecop, akagemik HATIpH Vkpainu (KuiBchkuii HallioHaTbHAN
yHiBepcuret iMeHi Tapaca llleBuenka, YkpaiHa);

Muxkoaa IlaHOB — JOKTOp IOpPHIMYHUX Hayk, mpodecop, akamemik HAIIpH Vkpainm (HanionanpHuit
IOPUINYHUH YHIBepcuTeT iMeHi SpociaBa Myaporo, YkpaiHa);

Bosopumup IMuaunayk — 10KTOp IOPUAMYHKX Hayk, npodecop, akanemik HATIpH Ykpainu ([lepxkaBHa HaykoBa
ycranoBa «lHcTuTyT iH(OpMAIii, 6e3meku i mpaBa HarioHansHOT akaeMil MpaBoBHX HAyK YKpaiHu», YKpaiHa);

Cepriii [Ipuimnko — J0KTOp OpUIMYHMX Hayk, npodecop, akagemik HAIIpH VYkpainu (HauionansHuii
IOpUAMYHUI yHIBepcuTeT iMeHi SpocinaBa Mynporo, Ykpaina);

Ierpo PadinoBHM4 — [OKTOp IOPHIWUYHUX Hayk, mpodecop, akagemik HAIIpH VYxkpaiam (JIpBiBCBKHI
HaIllOHAILHUH yHIBepcHTET iMeHi [Bana @paHka, YkpaiHa);

B’sueciaB Pym’siHIeB — JMOKTOp IOpHAMYHUX Hayk, mpodecop, wieH-kopecrioHneHT HAIIpH VYkpaian
(HamionanpHAH FOpUAMYHIN YHIBepCHTET iMeHi SApocnaBa Mynporo, Ykpaina);

Ouexcanap CBATOUBKUN — JOKTOp IOPUANYHHUX HAyK, mpodecop, akanemik HAIIpH VYkpainn (Bugasaunrso
«IIpaBo Yxpainm», Ykpaina);

Anatoaiii CeniBaHOB — TOKTOp IOPHUIMYHMX Hayk, mpodecop, axamemik HAIIpH Vxpainu (Hamionamsnuit
IOPUINYHIN yHiBepcuTeT iMeHi fSpociaBa Myaporo, YkpaiHa);

Inna Cnacudo-®ateeBa — JOKTOp IOPUIMYHHMX Hayk, npodecop, unen-kopecrnionnaenT HAIIpH VYkpainu
(HamionansHuii topuandHuii yHiBepcureT iMeHi SIpocinaBa Myaporo, Ykpaina);

Boaogumup Tuxwuii — 10KTOp FOPUIMYHHX HAYK, podecop, akagemik HAIIpH Ykpainu (Hanionanbha akanemis
IIPaBOBUX HAayK YKpaiHu, YKpaiHa);

Opiii lemuy4eHko — JOKTOp IOPUANYHMX HAyK, mpodecop, akagemik HAH Ykpaian ta HAIIpH Ykpaian
(ImctutyT neprkaBu i mpasa imeHi B. M. Koperpkoro HarionansHoi akagemii Hayk Ykpainu, Ykpaina);

Muxaiijio Illyabra — JOKTOp IOPUAMYHHUX HayK, mpodecop, wieH-kopecrionaeHT HAIIpH VYkpainu
(HamionanbHuii topuandHuii yHiBepcuteT iMeHi SIpocinaBa Mynporo, Ykpaina).




PEAAKIIIVIHA KOAETISI

Ounexcanap IleTpumMH — [OKTOp IOPHANYHUX HayK, mpodecop, akamemik HAIIpH Vxpainm (Tomosa
penmakuiitHoi konerii) (HarionansHa akamemis mpaBoBuX HayK YKpainu, Ykpaina);

Bosopumup ’Kypaseian — 10KTOp IOpHAMYHUX HAyK, podecop, akanemik HAIIpH Ykpaiuu (3acTynHUK rooBH
penaxuiiHoi koserii) (HamionansHa akajemist IpaBoBUX HayK YKpaiHu, YKpaiHa);

Haraunist Ky3HenoBa — 0KTOp IOpHIMYHHX Hayk, rnpodecop, akaaemik HAIIpH Ykpainu (3acTymHHK roJOBH
penaxuiiiHoi koserii) (HamionaneHa akaiemist npaBoBUX HayK YKpaiHu, YKpaiHa);

®aaysic AuToniii baiiac — npodecop (byxapectcrkuit YHiBepcutet, PymyHis);

KOpren Ba3zenos — npodecop (IHCTUTYT iHO3EMHOTO Ta MiXKHAPOTHOTO MMPUBATHOTO MpaBa iMeHi Makca [1nanka,
Himeuunna);

Biabsam Exior Bataep — npodecop (Lllkona npasa, YHiBepcurer wrary [lencunbBanis, CILA);

FOpiii Bayain — noxTop ropuanyauX Hayk, npodecop, akagemik HATIpH Ykpainn (HamioHamsHIHA IOpUIATHAT
yHiBepcuteT imMeHi SpociaBa Myaporo, YkpaiHa);

Cepmxuo buemy — mokTop OpHINYHUX HaykK, mpodecop (DakymbreT mpaBa, MONTaBCHKUIA Iep:KaBHUHA
yHiBepcuret, Monaosa);

IOpiii butsik — noKTOp FOpUIMYHKX HayK, podecop, akanemik HAIIpH Ykpainu (Haunionansuuii 1opuandnuii
yHiBepcHuTeT iMeH1 SIpociaBa Myaporo, Ykpaina);

Cranicaas Byka — npodecop (banrilicbka MixkHapoHa akanemis, JlaTsis);

€pmex BypidaeB — moxrop ropuanIHUX HayK, mpodecop (Kazaxcrkuil HamioHaTBHIHA eIarOTiYHAN YHIBEpPCUTET
imeHi Abas, Pecrry6mika Kazaxcran)

Yaba Bapra — npodecop (IHCTUTYT mpaBOBUX JOCTIKEHB, YTOPChKa aKafeMis HayK, Y TOPIINHA);

Amnartoqiii I'erbMaH — n0KTOp IOpWAMYHUX Hayk, npodecop, axanemik HAIIpH VYxkpainnm (Haumionanbhwuii
IOpUAMYHUI yHIBepcUTeT iMeHi SpocnaBa Mynporo, Ykpaina);

€Bren 'eTbMaH — JOKTOp IOPUIMYHUX HayK, podecop, wieH-kopecnonaeHT HATIpH Ykpaiun (Hauionanbua
aKaJieMis IpaBOBUX HayK YKpaiHu, Y KkpaiHa)

Cepriii I'm1i6ko — kKaHAUIAT IOPUIUYHUX HaYK, AOICHT (HaykoBo-mocmigHui IHCTUTYT IPABOBOTO 3a0€3IICUCHHS
iHHOBAIIiITHOTO PO3BUTKY HamioHanpHOT akaeMil mpaBoBUX HAYK YKpaiHu, YKpaiHa)

Anpapiii I'puHsak — MOKTOp IOPUAWIHHX HayK, mnpodecop, wieH-kopecnonaeHT HATIpH VYkpaian (KuiBchkuii
perionanbHui neHTp HanionansHOT akajeMii MpaBoBUX HayK YKpaiHu, YKpaiHa);

Koctsintun T'ycapoB — J0KTOp MOpHAMYHHMX Hayk, mnpodecop, winen-kopecnonaeHtr HAIIpH VYkpainu
(HauionanbHuii topuandHuii yHiBepcureT iMeHi SipocinaBa Mynporo, Ykpaina);

Haraniss I'yropoBa — 10KTOp IOpUAMUYHHMX Hayk, npodecop, akanemik HAIIpH VYkpainu (ITontaBchkuii
FOPUINYHUHN IHCTUTYT HallioOHAIBHOTO FOPUIUYHOTO YHIBEpCHTETY iMeHi SIpociiaBa Myaporo, YkpaiHa);

Tomac JdaByJic — mpodecop (BimsHIOCHKHI NepxaBHUN YHIBepcuTeT, JInTBa);

Muxosa [HIIUH — TOKTOp IOPUIUYHHX HaYK, podecop, akanemik HATIpH Ykpaiun (KuiBcbkuii HallioHa bHUI
yHiBepcuret iMeHi Tapaca llleBuenka, YkpaiHa);

Oxcana Kanuiina — okTop ropuu4HuX HaykK, npodecop, wien-kopecnonaeHt HATIpH Ykpainu (HauionanbHuii
IOpUAMYHUI yHIBepcuTeT iMeHi SpocnaBa Mynporo, Ykpaina);

®apxan KaparycoB — n0KkTOp IOpHAMYHUX Hayk, npodecop (IHcturyr mpuBatHOro mpaBa Kacmidicekoro
yHiBepcurety, Pecriybmika Kazaxcran);

Emanyean Kacrenaspan — npogecop (Yuisepcurer CrpacOypra, @panuis);

Pouas¢d Kuinep — npodecop (Yuisepcurer I'ete, Himeuunna);

Tanen Kepikmae — npodecop (lIkona nmpasa, TarmniHHCEKHIA TEXHIYHUHN YHIBepcuTeT, ECTOHIsN);

Ouaexkciii Kor — nokrop ropuauynnx Hayk, npodecop, wieH-kopecnionnenT HAIIpH VYkpainu (KuiBchkuii
perionansHui neHTp HanionansHOT akajeMii mpaBoBUX HayK YKpainu, YkpaiHa);

Paiinep Kyasmc — npodecop (IHcTHTYT iHO3eMHOTO Ta MIXKHapO/THOTO PUBATHOTO ITpaBa iMeHi Makca [Tnanka,
Himeuunna);

Ipuna Jlykay — JIJOKTOp IOpHIMYHUX HayK, mpodecop (KuiBcbkuii HanionanbsHuit yHiBepeuteT iMeHi Tapaca I1leBuenko,
VYkpaina);




Jmutpo JIyK’SIHOB — IOKTOpP IOpUAMYHUX HAYK, JOLEHT, wieH-kopecrionaenT HAIIpH Ykpaiun (HanionansHuii
IOpUAMYHUI yHIBepcHuTeT iMeHi SIpociaBa Mynporo, Ykpaina);

Cuerose MaTionbene — npodecop (YHiBepcutet imeni Mukomnaca Pomepica, JIutsa);

Karepin Mea — mpodecop (Jlicaboncrskuii yHiBepcuter, [lopTyrais);

Bacuus HacTiok — TOKTOp I0pUANYHUX HaYK, mpodecop, wieH-kopecrnionaeHT HAIIpH Ykpainu (Hanionansuuit
IOpUAMYHUI yHIBepcHUTeT iMeHi SIpociaBa Mynporo, Ykpaina);

Konpan Ocaiiga — noxrop ¢dinocodii B ramysi npasa (BaprmaBcekuii yHiBepcuTet, [lonbma);

Map’sina IlneHIOK — JOKTOp IOpUANYHUX Hayk, mpodecop (KuiBcekuii perioHampHui neHTp HamionampHOT
akajeMii IpaBOBHUX HAayK YKpaiHu, YKpaiHa);

Caitiana Cepborina — J0KTOp IOpHANYHKX HayK, Tpodecop, wieH-kopectionneHtT HATTpH Ykpainu (HaykoBo- nocrigHuii
IHCTUTYT Jiep>KaBHOTO Oy/IiBHHIITBA Ta MICIIEBOrO caMOBpsiyBaHHs1 HarioHabHOT aka/ieMil MpaBoBUX HayK YKpaiHu, YKpaiHa);

I3a6ena Cxomepcbka-MyxoBebka — npodecop (Jlonszuncskuii yHiBepeuTter, [lonbima);

Kupuno TomameBcbKUi — JOKTOp IOpUANYHUX HayK, rnpodecop (Ycranora ocBitn Pexepamii mpodcmiiaok
Binopyci «Mixnapoaruii yaiBepcurer « MUTCO», Pecniy6utika binmopycs);

/Kanna Xam3sina — mokrop ropuandHAX Hayk, npodecop (Kazaxcpkuit HalliOHANBHUHN YHIBEpCHUTET iMeHI Abasd,
Pecny6Ouika Kazaxcran);

BikTop LlleBuyk — HOKTOp IOpUAMYHUX HayK, npodecop (HarioHanbHuil OpUAMYHUI YHIBEpCUTET iMeHI
SIpocnaBa Mynporo, Ykpaina);

Bauxnepiii Llenitbko — 10KTOp IOpUAMYHUX HayK, npodecop, akanemik HAIIpH Ykpainu (HaunionanbHuit
IOpUAMYHUI yHIBepcUTeT iMeHi SIpociaBa Mynporo, Ykpaina);

Ousra Illnnoe — qoKTOp IOPUIUYHUX HayK, mpodecop, wieH-kopecnonaeHT HAIIpH Ykpaian (Hanionanpauit
IOPUINYHUH yHIBepcHUTeT iMeHi SpocimaBa Myaporo, Ykpaina);

Xane Ioaxim Hpamm — mpodecop (Inctutyr CximHOro mpaBa YHIBEPCHTETY TEXHOJOTII, Oi3HeCy 1 Im3aifHy,
Himeuyunna);

Paiimynnac FOpka — npodecop (YuiBepcurer Mukomnaca Pomepica, JIutsa);

IBan SIKoBIOK — JOKTOp IOPHIMYHMX Hayk, npodecop (HarioHansHuii ropunudHuid yHiBepcuTeT iMeHi SIpocnasa
Mynporo, YkpaiHa);

Outer SIpoieHKo — JOKTOp IOPUIMYHUX HayK, podecop, uieH-kopecnonaentT HATIpH Ykpainu (HanionanbHuii
IOpUAMYHUI yHIBepcuTeT iMeHi SIpocinaBa Mynporo, Ykpaina).




SCIENTIFIC COUNCIL
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Volodymyr Golina — Doctor of Law, Professor, Corresponding Member of the National Academy of Legal
Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);
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JIIEBUI KOHTPOJIb 3A 3ABE3IIEUEHHSIM ITPAB 1 CBOBO/I JIIOJIUHH SIK BUMIP
JEMOKPATUYHOI'O CYCIIUVIBCTBA: COHJAJIBHUU KOHTEKCT

AHOTANIA. ¥ 0anoMy HAyKOBOMY 00CNIONCEHHI ROCMABIEHO 3A80AHHS BUSUEHHS NPoDIeMU 3a0e3neyel sl eeKmMUEHO20
KOHMPOIO 3a peanizayicio ma OOMPUMAHHAM Npas i c60000 N0OuHU, 30Kpema, y opmami coyianvHux npas.
Axmyansuicms 3aa61eH0i memamuxy 06yMOBII0EMbCA OOYINbHICIIO NEPEOCMUCTIEHHA NPUPOOU MA SHAYEHHA COYIANbHUX
npag aoOuHYU 8 KOHMEKCMI CY4acHUXx peanitl, BUSHAHHA MO20 PaKmy, wjo came 8i0 MOHCIUBOCMI CBOECUACHOT peanizayii
YUx npas 3anedcums AKiCmb HCUMM KOJICHOI 0cobucmocmi, y 36 3Ky i3 uum 0cobausa ysaza mae 6ymu npucesiend
NUMAHHAM 3a0e3neyents eheKmueHo20 KOHMPOMO 3d OOMPUMAHHAM COYIANbHUX NPAE 6 YMOBAX OeMOKPAMUYHOO0
npagogozo poszeumky. Iliocmagor 0 NpoeedeHHs HAYKOBO20 OO0CHIONCEHHS NOCAY2Y8ANU HACMYNHI NpOOIeMU:
3abe3neuentss OOCMAMHLO20 JICUMMEBO20 DIGHA SPOMAOSAHAM 6 YMOBAX CYYACHUX BUKIUKIG 1 3aepo3, npasosd
BUBHAUEHICMb AK nepedymosd (DYHKYIOHY8AHHA CMAOIILHOZ0 NPABONOPAOKY, GIOCYMHICMb YiMKUX 2apaHmiil
3a6e3neuents echeKmusHOCmMi KOHMPOTIO 3 OOMPUMAHHAM NPAs i 80000 10OuHU mouo. Memor 0ano2o 00CHiONCeHHs.
BUCMYNAE AHANI3 POi MA 3HAYEHHA NPUPOOU COYIANbHUX NPAe NOOUHU AK CKAA00BOI COYianbHOI NONIMUKU 3 Memolo
00TpyHmMY8anHsi HeOOXIOHOCMI YOOCKOHANEHH. KOHMPOMO 8 YCIX 1020 (opmax i npossax wooo epexmueHocmi ix
O0OMPUMAHHSA, OXOPOHU Ma 3aDe3neyeHHs 6 YMOBAX CbO20OeHHA. Badicnusumu mMemooonoiuHuMu IHCMpYMEeHmamy 6
nposedenHi O0CHIOINCEHHST CINANU NOAOIHCEHHS OIANIEKMUYHO20 NIOX00Y, SIKI HAOANU MONCIUBICMb POIKPUMU CYMHICIb
ma nPU3HAYeHHs COYIanbHUx npas ioOUHU, d MAKOIC HANPAMIE YOOCKOHANEHHA KOHMPOJIO 34 iX 3a0e3neyentsam ma
saxucmom. OCHOGHUMU pe3yTbMamamu, OMPUMAHUMU 8 XOO0i HAYKOB020 OOCIIONCEHHS, CIANU. BUCBIMIEHHS] CYIMHOCMI
COYIANbHUX NPA8 HA CYYACHOMY emani, OOCTIONCEeHHs NPUpoouU, pieHie nposigy ma Ui KOHMPOI0 3a peanizayicio ma
0OMPUMAHHAM Npas, c80000 I 3aKOHHUX iHmepecie noouHu. Llinnicmb danoi pobomu noaseae 6 OMpUMAaHHI NPAKMUYHUX
peKomeHOayill 3 NOWYKY WIsIXi8 YOOCKOHANIEHHS KOHMPOIIO 3a 3a0e3NeyeHHAM ma 3aXucmom npas i c6o0600 MoOUHU 6
KOHMEKCMI CYyYacH020 0eMOKPAMUIHO20 PO3GUMIKY

Kniouoei cnosa: npasa no0unu, coyianbii npasd, 0epiCcasHull KOHMPOb, POMAOCLKUL KOHMPOIb, 3aKOHOOA8CHEO,
npaeoea cucmema
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EFFECTIVE CONTROL OVER ENSURING HUMAN RIGHTS AND FREEDOMS
AS A DIMENSION OF A DEMOCRATIC SOCIETY: SOCIAL CONTEXT

Abstract. This research aims to study the problem of ensuring effective control over the implementation and observance
of human rights and freedoms, in particular, in the format of social rights. The relevance of the stated topic is determined
by the expediency of rethinking the nature and significance of social human rights in the context of modern realities,
recognising the fact that the quality of life of each individual depends on the possibility of timely implementation of these
rights, and therefore special attention should be paid to ensuring effective control over the observance of social rights in
the context of democratic legal development. The basis for the research were the following problems: ensuring a sufficient
standard of living for citizens in today's challenges and threats, legal certainty as a prerequisite for a stable law and
order, lack of clear guarantees to ensure effective control over human rights and freedoms and more. The purpose of this
study is to analyse the role and importance of the nature of social human rights as a component of social policy in order
to justify the need to improve control in all its forms and manifestations of the effectiveness of their observance, protection
and provision in today's conditions. Important methodological tools in the study were the provisions of the dialectical
approach, which provided an opportunity to reveal the nature and purpose of social human rights, as well as areas for
improving control over their provision and protection. The main results obtained during the research were: coverage of
the essence of social rights at the present stage; study of the nature, levels of manifestation and types of control over the
implementation and observance of human rights, freedoms and legitimate interests. The value of this work lies in
obtaining practical recommendations for finding ways to improve control over the provision and protection of human
rights and freedoms in the context of modern democratic development

Keywords: human rights, social rights, state control, public control, legislation, legal system

INTRODUCTION

One of the most difficult tests of today, admittedly, is and remains the problem of ensuring human rights,
freedoms and legitimate interests. And this refers to the whole palette of rights in general and the segment of
social rights in particular. For more than a year now, the thesis that secondary human rights do not exist has
been emphasised (singled out) in scientific circles. All rights are paramount, paramount, with the appropriate
degree of need to guarantee and secure them. However, it is clear that today “front rights” are first of all social
rights. The greater or, unfortunately, lower quality of life of the average person depends on their provision,
possibility of timely realisation. In addition, it should also be borne in mind that the functioning and
development of modern states and their legal systems takes place in conditions of strengthening the multilevel
relationships between public and private actors aimed at achieving concrete results in a particular area of public
life. These relationships lead, among other things, to the strengthening of relevant interstate integration
processes, which require proper organisational and legal support in order to prevent various social conflicts or,
at least, to minimise their negative consequences. In these circumstances, in particular, in the context of
Ukraine's European integration, the solution of various issues related to ensuring high-quality national and
international control over the stable progressive development of many important spheres and sectors of public
and state Life, which are subject to reform and renewal in connection with such integration, becomes of
particular importance.

In this context, we must state that the basis for control at the national (domestic) and international levels
should be based on common approaches to understanding control as a general social phenomenon, its essence
and functions, as well as regulatory sources within certain temporal-spatial dimensions. It is the theoretical,
conceptual perspective of understanding control as a general social phenomenon that makes it possible to
systematically explore its basic forms or varieties, in particular, through the prism of their holistic teleological
determination, their common value basis, the origins of which must be sought in the socio-normative culture.
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In this regard, the problem of ensuring effective control over the observance of social human rights, through
which the individual has the opportunity to first realise their skills, abilities, skills in the process of employment
in order to ensure a decent standard of living, as well as receive from the state and other identified entities
appropriate social services, in particular medical, which it needs to ensure social well-being.

The aim of the article is to analyse the role and significance of the nature of social human rights as a
component of social policy in order to justify the need to improve control in all its forms and manifestations
of their effectiveness, protection and security in today's conditions. In accordance with the purpose of the
study, we consider it necessary to solve the following tasks: to highlight the essence and purpose of social
policy in a democratic, legal state; determine the role of the legal system in ensuring the social rights of the
individual, in particular, the right to an adequate standard of living; to study the nature of control as a social
phenomenon, its levels and varieties (forms of expression); identify problems of ensuring the effectiveness of
control over the observance of human rights and freedoms; substantiate the priority areas for improving the
mechanism of social human rights in the context of modern realities, as well as control over their proper
implementation.

1. MATERIALS AND METHODS

During the study, the key methodological tools were the provisions of the dialectical approach, which provided
an opportunity to reveal the nature and purpose of social human rights, as well as areas for improving control
over their provision and protection. The dialectical approach provided an opportunity to comprehend the
multifaceted nature of social human rights, to predict the consequences of the asymmetric development of their
components, as well as to identify factors that contribute to improving the mechanism of control over their
provision. Philosophical and ideological basis of knowledge are the key provisions of anthropocentrism as a
paradigm of social development. The axiological method directly related to it made it possible to reveal the
nature of human rights and freedoms, as well as control over their observance as values of democratic law and
order, which affect the quality of life of citizens. With the help of the synergetic method it was possible to
establish the influence of social and other factors on the social rights of the individual and the mechanism of
control over their observance. The method of systematic analysis was used, in particular, in determining the
relationship and interaction of social human rights with the concept of “social policy”, as well as in
characterising the types of control as a means of ensuring effective implementation of human rights, freedoms
and legitimate interests.

Such foreign legal scholars as: F. Blok, B. Deacon, R. Robertson, D. standing, L. Taylor, M. Freeman
and others have devoted their works to various issues of ensuring effective control over ensuring human rights
and freedoms, including social rights. A special place is occupied by the works of the American researcher
D. Rawls, who developed the principles of social justice, which should be the basis for determining the rights
and obligations of the main institutions of society and thanks to which social benefits should be distributed
among all subjects on the same principles acceptable to all. Such Ukrainian scientists as S. Bobrovnik,
E. Borshchuk, S. Gusarev, N. Dobreva, A. Kopylenko, T. Koretskaya, S. Kosinov, V. Kravchuk, N. Onishchenko,
A. Petrishin, Y. Shemshuchenko and other scientists have also devoted their works to the problems of ensuring
control over the observance of human rights and freedoms.

2. RESULTS AND DISCUSSION

In modern Ukraine, in the period of formation of legal bases of the state and public life, the problem of
efficiency of the legislation which shortcomings are connected first of all with the mechanism of realisation,
absence of necessary institutional forms sharply arises. In addition, the legal forms of normative material are
insufficiently elaborated (imbalance of rights and obligations, lack of proper sanctions, inconsistencies
between the legal system and legislation, etc.). It should be borne in mind that the quality of legislation is
determined by the social content, its compliance with public needs and interests. The national legal system is
a kind of indicator of sustainable (or close to it) economic, legal, political, social development of each state,
and most importantly — the achieved level of protection of human rights, freedoms and legitimate interests.
Thus, it is clear that the legal system, as the embodiment of the appropriate level of development of law, must
be able to: a) perform certain tasks; b) reproduction of the necessary functions both in the normal course of
life and in extreme conditions.

A few words about it in more detail. Today, the social orientation of the legal system as a means of
forming and realising the interests of the subjects by fixing certain goals, norms, rules of conduct is growing.
Of particular importance is the provision of optimal combination of social and legal principles of society. This
task is quite difficult, because legal and social principles are designed to ensure the well-being of the individual,
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that is, above all his social rights. In this context, it should be noted that the social policy pursued by the state
can not be understood only as the protection of socially vulnerable groups. After all, social policy includes, in
particular, a number of measures aimed at ensuring the effectiveness of social effectiveness of economic
transformations, ensuring the social component of law enforcement, investment, financial, tax policy of the
state, etc. The strategic goal of the state's social policy is to create a favorable social climate and social harmony
based on balancing different social interests through mechanisms that meet the basic needs of the population
and increase the quality of life of all citizens. Social policy affects the processes of labor reproduction,
increasing labor productivity, educational and qualification level of labor resources, the level of scientific and
technological development of productive forces, the cultural and spiritual life of society. This is a system of
relationships between the basic elements of the social structure of society on the preservation and change of
social behaviour of the population in general and its constituent classes, strata, communities. Social policy
includes the most important social institutions of education and science, culture and art, social protection and
employment, etc. [1].

Thus, we can preliminarily conclude that the essence of the social policy pursued by the state can be
broadly defined as the activities of the state to create the most favorable conditions for the comprehensive
development of each individual and ensure the well-being of society in various spheres and spheres of public
life. In this regard, it is impossible not to notice a certain limitation of purely legal and accompanying
organisational measures to influence the relevant social relations in the social sphere. At the same time, such
a limited right and related organisational impact, in particular, on such components of the social sphere of
public life as employment, health care, housing, transport, education and other provision of daily normal
activities of individuals, is primarily about objective nature, the existence of which does not depend on the will
and consciousness of citizens, but follows from the necessary existing and permanent relationships between
various phenomena of the real world, including at the level of elements of a complex system of social
regulation of human behaviour. The legal system of the social, legal state is designed to ensure the stability of
civil solidarity established by social policy by proclaiming, implementing and protecting social and legal
conditions to stimulate the active part of the population to work productively as a basis for personal well-being;
maintaining the optimal ratio between the incomes of the able-bodied part of society and incapable citizens;
providing subsidies, relevant benefits, reducing and limiting the scale of impoverishment; curbing
unemployment, and as a prospect — ensuring a sufficient standard of living. And this is in the mode, so to
speak, of the “regular” course of events. However, today it is also such general social tasks as ensuring
national security, eliminating the effects of pandemics, environmental disasters, implementation of social
programs that will reflect the position of “everything necessary taken into account”, support for
rehabilitation measures, etc. [2; 3, p. 17-18].

It is extremely important in these conditions what “cross-section” of social rights should be provided by
the legal system today, guaranteed by the state and defended by the judicial authorities: those that will now be
built for decades on a residual principle, or, indeed, those that will help in modern Ukrainian realities to live
not only with “bread alone”, but also to have sufficient conditions for self-realisation of the individual,
protection of his honor and dignity. Thus, in today's European countries, the right to an adequate standard of
living is one of the most important social rights of the individual. Despite the fact that each person must
personally take care of their well-being, it must, however, be created conditions for them to be able to ensure
a minimum standard of living. Especially when it comes to the elderly, the disabled. This is the duty of the
state, according to which it recognises the right of everyone to a sufficient standard of living for himself and
his family [4]. It should be noted that the concept of “sufficient standard of living” is, at least to some extent,
evaluative, i.e. each person determines for himself a level that corresponds to his idea of a sufficient standard
of living. However, the position formulated by the lawyers of Ancient Rome, according to which “the law can
and should be determined” (Digests of Justinian), is relevant to any legal system. The principle of certainty,
accuracy, unambiguity of the rule of law is considered a guarantee of a strong rule of law, because provided
that each member of society understands his rights and responsibilities, he gets some freedom of action and
decisions within the legal space. It is up to the state to define and set minimum standards below which the
living standards of citizens cannot fall.

Admittedly, ensuring a sufficient standard of living is a difficult problem even for wealthy countries.
The realisation of the right to an adequate standard of living, admittedly, affects the internal resources and
capabilities of the state. The right to an adequate standard of living includes, as already mentioned, such
opportunities as the right to adequate food, the right to sufficient clothing, housing, and the improvement of
living conditions. The right to adequate food is: freedom from the Holodomor; the right to quality food;
opportunity to have the means to receive quality food, etc. In the current conditions of the global pandemic
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“COVID-19” the right to an adequate standard of living acquires special relevance and importance, in
particular, in the conditions of necessary vaccination.

In this context, it should be emphasised that the appropriate level of provision and protection of social
human rights is an indicator of the effectiveness of the social management system in general, which is
expressed, inter alia, in effective control at its various levels (eg national, international, etc.) and appropriate
forms or varieties (for example, state and public control). Therefore, a separate component of ensuring the
effective implementation of social rights of the individual should be recognised the exercise of proper control
by the relevant actors over the implementation of social policy in the state. General theoretical understanding
of the category “control” or the ratio of the terms “Control” and “supervision” regarding their identification or
providing criteria for their differences, as well as the allocation of control in an independent branch of
government, the grounds for recognition and existence of a control branch of government, etc. — issues covering
the necessary format of theoretical understanding and study. The practical section of the plane of control in
democratic, legal states covers the functional ability to ensure human rights, freedoms and legitimate interests,
and hence the legitimacy of the government that effectively protects these rights (welfare state). It is a state
that is able to answer to civil society and the individual for the consequences of its activities [5].

If we turn to modern doctrinal legal sources, we can see that there are no common approaches to
understanding the concept of control, including in the context of the relevant state activities. For example,
control in the system of state activity can be considered in broad and narrow meanings. In a broad sense,
control is a special kind of state activity, which includes a system of political, economic and ideological
processes and methods aimed at achieving stable functioning of society and the state, social order, influence
on the mass and individual consciousness. In the narrow sense, control is an activity of the state, which consists
in verifying the implementation of decisions of higher organisations, compliance with technical, economic,
organisational standards for the implementation of tasks, compliance with labor discipline and legal norms [6,
p. 102]. As we can see, the above definitions are essentially focused on the concept of “state control”, which
has a power-binding nature and the subject of which are public authorities. It should be noted that one or another
sphere of state activity in the conditions of democratic development can also be the object of appropriate types
of public control, as well as international.

In addition, in the legal literature, the nature of control in the system of state activity is also defined
through the concept of “functions of the state”, as well as one of the forms of legal activity of the state. Thus,
some authors distinguish the legislative, executive-administrative, judicial, control-audit and supervisory
functions of the state according to the methods of exercising state power [7, p. 87]. At the same time, in our opinion,
the control (control-audit) function of the state as a separate main direction of its activity can be discussed only
conditionally, because, as previously noted, control to some extent accompanies any socially significant
activity, especially that which is associated with the exercise of state power. After all, it is obvious that certain
control functions are constantly carried out in the process of implementation by the authorised state bodies, in
particular, the legislative, executive and administrative, and even more so the judicial function of the state. In
the domestic scientific literature in this context, it is fair to say that control in itself is not a primary activity,
but applies to actions that can be carried out independently of control. The control function includes, in
particular, “identification and analysis of the actual state of affairs, comparison of this provision with the set
goals and objectives, evaluation of controlled activities, taking measures to eliminate the identified
shortcomings and prevent them in the future. Such a comprehensive understanding of control is not limited to
observing, checking, recording deviations and informing about them” [8, p. 164-165]. It should be recognised
that in the activities of specific government agencies, control may be predominant or fundamental, which gives
grounds for the separation of the so-called controlling or supervisory bodies in the state apparatus (for example,
the Accounting Chamber).

Another is the approach according to which control is considered as a form of legal activity of the
relevant entities, including the state. In particular, S. Kosinov considers control as a special legal form of
activity, consisting of a set of actions aimed at establishing compliance of actions and decisions of legal entities
with certain principles, standards, rules of conduct. In this case, social control as a generic concept, according
to the scientist, has a broad meaning and combines the following elements: 1) state control, i.e. internal control
exercised by public authorities against each other within the system of public authority; 2) public control
exercised by entities not endowed with public authority; 3) international control [9, p. 19-25]. In general,
agreeing with this elemental composition of the concept of social control, we believe that state control can not
be limited only to its so-called internal hardware variety, as state control is implemented primarily in the
process of public administration, i.e. power-organising activities of authorised entities (state bodies), aimed at
ensuring the stable functioning and progressive development of certain spheres and branches of public life.
After all, public control, the subjects of which are various organisations, public associations and individuals
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(for example, journalists), also goes beyond the relevant structures, extending its effect, inter alia, to public
administration relations, as this type of control occurs in the process of interaction between civil society and
the state.

Thus, control in a broad sense is a democratic institution, because democracy is, among other things,
control over the exercise of public power in society. In our opinion, control in terms of historical and legal
paradigm is a form of governing society, which consists in: a) the establishment of certain behavioural rules;
b) their appropriate consolidation, which will ensure publicity and awareness of them; c) the need to comply
with the requirements of society in the context of legitimation of public authorities. In addition, it should be
noted that the control activities of various subjects of public relations (state and public) at the present stage of
development of Ukraine, is carried out in terms of intensification of the European integration course of our
state, a new impetus was given in connection with the signing of the Agreement on the Association between
Ukraine, of the one part, and the European Union, the European Atomic Energy Community and their Member
States, of the other part (hereinafter referred to as the Association Agreement). The provisions of this
Agreement address a large number of issues of cooperation between Ukraine and the EU in many important
areas and spheres of public life. Admittedly, their content also includes the issue of implementing control,
which should accompany almost every essential aspect of the implementation of the association agreement
(for example, control in the field of public finance management, tax control, health control, arms control,
preferential treatment control, customs control, etc.).

After a kind of definitive understanding of the category of “control”, we want to note that the scope
(instrumental dimension) of control can be considered, in particular, as: state control, public control and
international control. All three systems of control in a modern democratic, legal and social state are united by
common functions, have a common denominator — the protection of human rights, freedoms and legitimate
interests. Each individual system of social control is a value-oriented vector of democratic development of
modern states, in particular, Ukraine in the context of transforming the declarative constitutional provision
“man is the highest social value” into a real, legally protected constitutional principle. Thus, state control in
the field of human rights and freedoms in Ukraine today is exercised through the use of powers of state bodies
and officials defined in the Constitution and laws of Ukraine. In this context, we can talk, in particular, about
presidential control, parliamentary control, control by the Cabinet of Ministers of Ukraine and other executive
bodies, judicial control, etc. In this case, each of these concepts is quite voluminous in scope, as it includes a
number of functions and powers, the implementation of which directly or indirectly indicates the implementation
of the relevant government control activities, which in many cases is not directly defined as such.

Human rights and freedoms, including social, and therefore, at least to some extent, control over the
state of their provision and observance, is taken care of essentially by the entire state apparatus, which,
exercising the relevant powers, should act only on the basis, within the powers and in the manner prescribed
by the Constitution and laws of Ukraine. In this context, we note that the presence of a large number of state
authorities, to one degree or another authorised to perform certain control functions aimed at ensuring and
protecting constitutional human rights and Freedoms, does not mean and does not presume their effective
activity in this direction, even in the conditions of high-quality legal regulation of relevant relations. After all,
the effectiveness of control in any important area or sphere of public life depends not only on the specific
objective parameters of its establishment and implementation, but also on certain subjective factors that are
associated, inter alia, with different states of will and consciousness officials of state bodies authorised to
perform these functions, with the level of their moral and legal culture, with their value orientations, etc.

Speaking of state control, it should be borne in mind that the specifics of control relations in the
coordinate system ‘‘state-person” is, in particular, that they are mostly governed by law. As you know, the
value approach to law involves its delimitation of the right ideally, i.e. the level of formal and substantive
freedom in legal relations, and the level of law in action, i.e. the effectiveness of law in certain temporal-spatial
coordinates. With this in mind, it should be noted that human freedom cannot and should not be excessively
restricted by any means of control, including those to which the relevant state bodies are subject. After all,
control in democratic legal systems is a blessing, not an oppression. At the same time, it is at the state level
that the dichotomy (dualism, duality) of control will always find its most manifestation, which is associated,
on the one hand, with the objective need to exercise state-power control over the relevant relations and
processes taking place in society, that is, in fact, with the restriction of the freedom and will of individuals,
and on the other — with the creation of conditions for the comprehensive development of the individual,
expanding the boundaries of his individual freedom, etc. That is why only the legislative or legal detailing of
control functions and the redundancy of control institutions, first of all state ones, are unlikely to contribute to
the stability of both the general social order in general and the legal one in particular. The latter follows, in
particular, from the fact that quantitative control does not contribute to quality of life.
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Along with state control, public control plays an extremely important role in the national dimension of
every democratic state. First of all, it is control over the redistribution of social space between the state and
civil society, coverage of problems that arise between the state and citizens, and most importantly — control
over the responsibility of the rule of law to civil society. Thus, to some extent, public control is “control over
controllers”. Public control is a function of civil society, a way to involve the population in the management
of society and the state. It is an important form of democracy, as it provides the population with the opportunity
to participate in public administration, in solving state and public affairs, to actively influence the activities of
public authorities and local governments [10, p. 74]. Thus, we can trace the appropriate unity between state
and public control over the implementation of social tasks, ensuring the effectiveness of social policy, and
therefore — the effective protection of social rights and legitimate interests of citizens.

In the domestic scientific literature it is noted that public control is “a tool for public assessment of the
degree of performance of public authorities and other controlled objects of their social tasks”. In other words,
“the characteristic differences between public control and any other type of control are in the subject-object
sphere and consist in the fact that, firstly, public control is carried out precisely by the public (organised and
unorganised) and, secondly, in the process of public control, the performance of social tasks directly related to
the implementation and protection of citizens 'rights and freedoms, satisfaction and coordination of social
needs and interests of the population is checked” [11]. Among the main features of public control are usually
the following:

1) public control is a means of ensuring the balance of interests of different social groups;

2) the purpose of public control — ensuring and protecting human rights, freedoms and legitimate interests
by uniting and coordinating the efforts of civil society institutions;

3) public control is a guarantor of the implementation of not only legal but also other social horms;

4) public control extends to various spheres of activity of subjects of power;

5) public control is massive, as it involves various social groups and segments of the population;

6) participation in the implementation of public control is voluntary [12, p. 91].

At the same time, unlike state control, public control has no legal and authoritative content, as the
subjects of its implementation do not have the power to enforce the relevant decisions taken as a result of
observations and inspections of certain aspects of government activities. This feature significantly reduces the
effectiveness of this type of social control in general. In this regard, natural questions arise: can public control
in general be an effective way to ensure and protect human rights and freedoms, a means of counteracting the
usurpation of state power and its separation from the interests and needs of citizens? What are the main
prerequisites for ensuring the effectiveness of public control?

In our opinion, public control, admittedly, can and should be an effective means of ensuring human
rights and freedoms, a way to ensure the rule of law and discipline in public administration. However, it is
unlikely that this effectiveness can be ensured only through appropriate legal means, in particular, perfect legal
regulation of certain important social relations. In this context, if we turn to the legal regulation of various
issues of public control in Ukraine, we can be sure that in general it meets European democratic standards in
this area. In particular, there are several laws of Ukraine in force in Ukraine, which enshrine essentially the
basic, fundamental provisions of public control, its tasks and means of implementation. These include, first of
all, the Laws of Ukraine “On Public Associations” [13], “On citizens' Appeals” [14], “On Information” [15], “On
Access to Public Information” [16]. These and some other laws provide an opportunity for citizens and relevant
institutions of civil society to use the legal means enshrined in them, through which public control over the
activities of public administration.

In addition, Ukraine also has other laws and regulations that define the features of public control in
specific areas or spheres of public life, as well as forms and types of public control and procedural aspects of
its implementation. Among these regulations it is necessary to allocate first of all the Laws of Ukraine “On
Public Procurement” [17], “On Prevention of Corruption” [18], “On the National Police” [19], “On
Improvement of Settlements” [20], “On Trade Unions, Their Rights and Guarantees of Activity” [21], “On
principles of state regulatory policy in the field of economic activity” [22], etc., as well as the resolution of the
Cabinet of Ministers of Ukraine dated 03.11.2010 No. 996 “On ensuring public participation in the formation
and implementation of national policy” [23] and the resolution of the Cabinet of Ministers of Ukraine dated
05.11.2008 No. 976 “On approval of the Procedure for facilitating public examination of the activities of
executive bodies [24].

It should be noted that the main shortcoming of the legal regulation of public control in Ukraine, which
significantly reduces its effectiveness and, in many cases, turns it into a purely declarative phenomenon, is the
lack of proper detailing of procedural support for its implementation. For example, paragraph 4 of part 1 of
Article 21 of the Law of Ukraine “On Public Associations” [13] enshrines the right of public associations to
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participate in the development of draft regulations issued by authorised state bodies and relating to the activities
of public associations and important issues of state and public life. But, unfortunately, the specified norm has,
rather, declarative character in connection with absence of the normatively defined order or procedure of its
realisation. In this case, the law, as a normative regulator, somewhat loses its formally defined quality, which
distinguishes it from other important socio-normative systems, in particular, morality.

Thus, it should be agreed that the formation of only a model of public control without detailing the
procedural support in most cases is an obstacle to its practical implementation. As a result, the subjects of the
relevant public relations have only a general idea of the system of public control in Ukraine. The result is low
efficiency of public control, insufficient public initiative in this area and uncertainty of public authorities in
the legal relations that arise during such control. Collectively, this situation only exacerbates the existing
problem, and “any public activity to control public authorities is often de facto on the shaky border of legality
and legitimacy” [25, p. 302]. However, in our opinion, the problem of the effectiveness of public control is not
limited to the legal dimension, and therefore, even in terms of ensuring clear and high-quality legal regulation
of relevant public relations, public control may not be implemented effectively enough. The fact is that the
effective implementation of public control depends not so much on the availability of high-quality legislation
in this area, but on the degree of solidarity of citizens of the relevant society, its moral climate, a significant
number of structural elements of which are more or less involved in the process of implementing this type of
social control.

Public control, regardless of the specific subject of its direct implementation, objectively requires the
presence in the relevant society of strong solidarity principles of its functioning, ie the unity of interests,
objectives, standards and mutual understanding between its institutions and entities. After all, it is obvious that
outside such principles, ie in the conditions of “atomicity” of society, when its individuals as primary subjects
realise themselves only as an autonomous, independent, free from society and binding social relations of the
individual, it is impossible to talk about achieving declared goals of public control, aimed ultimately at
ensuring the achievement of national consensus and social harmony in society. That is why a necessary
prerequisite for the practical effectiveness of public control is the presence of strong solidarity between
members of society, which should ensure awareness of their own identity through the prism of a particular
socio-cultural identity in which they were born, raised, educated and professionally engaged in certain
activities. If citizens, as direct subjects of public control, interact with the outside world only through the prism
of personal self-identity, i.e. as subjects who are guided in their actions only by their own selfish preferences,
recognise personal authority and at the same time reject any other, they will carry out any important activity
not to ensure the common good, but only for their own closed comfort [26]. The solution to the problem of
formation and development of such a person who would be able to be fully responsible for their actions and
activities, associated with the whole system of spiritual and material values of society, with the correct
perception and awareness of their hierarchy by its representatives.

Thus, we want to note that the task of civil society, admittedly, is to protect people from excessive state
control. Thus, the positions of detailing or consolidating control bodies and strengthening public order,
including the legal one, do not always coincide, because the amount of “control” does not mean the quality of
life itself. However, control, admittedly, is the benefit of democracy, the institution of a democratic state,
which must serve the interests of the average person. In the context of the separation of the third type of control
(international control), in our opinion, it should be noted that it is a relatively new tool to ensure the
implementation of states' international legal obligations, which began to be widely used after World War 11
and the Organisation of the United Nations. International control plays a special place in the field of human
rights (international human rights protection system, European human rights mechanisms) [27; 28; 29]. In
general, control over the provision of human rights, freedoms and legitimate interests in modern democratic
realities is an orthodox, classical slice of understanding this phenomenon of social reality in general. After all,
the practical slice of the plane of control in democratic legal systems covers the functional capacity for real
rather than declarative provision of human rights, freedoms and legitimate interests, which fully ensures the
legitimacy of power in the state. Effective enforcement of human rights means effective governance and,
consequently, the legitimacy of power.

According to Article 67 of the Treaty on the Functioning of the European Union (“the Treaty”), the
Union is an area of freedom, security and justice, in which fundamental rights and different legal systems are
respected. Article 68 states that control is a means of operational planning in the area of freedom, security and
justice [30, p. 104]. In particular, it should be noted that many articles of this Treaty provide for control in
various spheres of human life, in particular, in the field of health care and adequate access to medicine (Articles 114,
168 of the Treaty, etc.). It is axiomatic to recognise that health care is an area that needs the most careful
attention from the state and civil society. Thus, Article 3 of the Charter of Fundamental Rights of the European
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Union of 7 December 2000 regulates the right to the integrity of the person, which, in addition to information
on medical procedures, includes the right to quality vaccinations and pills (quality medicines). One of the
interpretations of this consideration may be the right to quality fresh drinking water [31], quality medicines,
etc. It is clear that the “second hand” in the medical field is impossible. In view of this, one of the essential
directions of such control is control in the field of health care. Thus, the European Union has the competence
to take measures to support the control, coordination or complementarity of the actions of the Member States.
Avreas of such action at European level are the protection and promotion of human health (Article 6 of the
Treaty, point “a”).

Despite this, today in Ukraine, unfortunately, there are still many cases of selling in pharmacies and
kiosks drugs with a short duration, “unsuitable” pills or vaccinations with expired vaccines. In this regard, we
consider it necessary to improve the current legislation of Ukraine (Law of Ukraine “On Medicines” [32],
“Fundamentals of Legislation of Ukraine on Health Care” [33]) in the context of ensuring the effectiveness of
control over the sale of substandard medicines, as well as to introduce effective control from the quality of
medicines and procedures to a balanced pricing policy for them. One that deserves close attention in the context
of personal health and safety is the use of international experience regarding the Prohibition of experiments in
the field of eugenics, that is, artificial transformation of human nature; the Prohibition of trade in organs and
parts of the human body for profit; the Prohibition of reproductive cloning of human beings, etc. (Article 3 of
the Charter of the European Union on fundamental rights of 7 December 2000).

Thus, an essential component, which, admittedly, plays a priority role in modern state-building
processes, is the provision and protection of human rights. However, it seems to us that today we should talk
not only and not so much about the potentially granted rights, but about the reality of their use, implementation,
compliance, application, and hence — the “realism” of their implementation. Especially important in these
conditions is the effectiveness of law: a sense of security for everyone, guarantee of rights and legitimate
interests, opposition to arbitrariness in the process of regulating public relations, the undoubted operation of
mechanisms for introducing legal order in all spheres of public life, ensuring and ensuring a security system
related to social activities, especially those that pose a potential threat to the vital interests of the individual,
society and the state. This is by no means a complete list of our expectations of modern law. To a large extent,
the success of democratic transformations depends on the extent to which the law in society is supported and
respected by different societies and each individual in particular. It is clear that legal issues, legal forecasting,
legal development programs, in particular, the directions of formation of modern legal systems always more
or less affect the related political, economic and social processes.

There is no doubt that in the domestic legal field, or in the phenomenon that reproduces the essential
features of national law, an important role today must be played by effective law and effective legal regulation
as necessary conditions for improving state-building processes. The vocation, “mission” of law in general and
its “constructive” burden, in particular, today, first of all, is to achieve social stability, and hence — proper
social protection in society, without which the functioning of welfare state institutions is impossible. Moreover,
the effective implementation and enforcement of constructive law guidelines will certainly determine the role
of a democratic European state governed by the rule of law, the role of social arbiter, “organiser of many
cases”, its ability to relieve social tensions, avoid acute social conflicts [34], etc. Modern jurists have repeatedly
turned to the consideration of certain possibilities that seem to “reproduce” the translation of potential
proclaimed rights into a real practical plane. It should be noted that it is quite clear that sometimes the
implementation of a particular right requires at least one but several opportunities, such as economic,
educational, social, gender, etc., existing in the relevant space-time continuum. Moreover, there is an
indisputable thesis that there are no secondary or non-first-class or type of human rights, so every unrealised,
untimely or not fully realised right, no doubt, is based on the lack, first of all, of the relevant real opportunities.

Given that state, public and international control are special types of social control, their concept, nature
and purpose can not be considered in isolation from the latter. In any society and in any organisational entity,
there are always diverse social relationships or social relations that must be predictable, not chaotic or
unpredictable. That is why there is a need to ensure the creation of an effective mechanism for maintaining
social order in general, which implies not only the existence of an appropriate sociorormative system, the rules
of which determine the standards of actions, behaviour and activities, but also purposeful activities aimed at
maintaining harmony and peace in society through the use of a certain system of means and procedures. The
basis of social control is a system of social norms prevailing and / or enshrined in society, the content of which
includes socially useful and acceptable rules, patterns, standards, principles governing human behaviour and
activities. Despite the fact that in modern democratic realities the main and most important role in regulating
social relations relies on the law, the content of which goes beyond, in fact, formal state institutions and
includes appropriate timeless and universal principles of proper organisation of public life, in under no
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circumstances should the importance of other social regulators be diminished, some of which (for example,
morality) are able to lay a much stronger foundation in building consensus and solidarity principles for the
functioning of society and the state.

In our opinion, the value, role and importance of non-legal social regulators, primarily morality, grows
in the implementation of not only state but also public control over certain socially important processes,
including those that take place in government institutions. The extreme importance of morality in the exercise
of public control is explained, in particular, by the fact that the latter does not have a power-binding character,
and therefore, its implementation objectively cannot fall under the same detailed legal regulation that takes
place at the public-legal level. In view of this, there is a need to strengthen the influence of other social
regulators on the behaviour of social control entities, which through the activities of relevant social institutions
(family, school, church, etc.) form a positive value-normative dominant of individual behaviour.

In addition, the norms of morality to the greatest extent ensure the formation of a sense of self-control
and discipline in all subjects of social relations. At the same time, the elements of such self-control are
primarily the will and conscience of a person, which, on the one hand, help the individual to overcome his
internal subconscious desires and needs, the external pressure of life circumstances, control personal emotions
and thoughts, make clearly conscious, meaningful decisions and implement them, and on the other-to correlate
his behaviour with the moral and legal principles of due and not violate conscious personal beliefs and
attitudes. In view of the above, the systematic action of traditional social regulators for the respective society
is extremely important not only to ensure the proper quality of public control, but also state control, as the
direct or primary subjects of the latter are relevant officials of state bodies whose powers and activities the
tasks and functions of specific state bodies and the state in general are activated. The practice of recent years
and even decades, in our opinion, has convincingly proved the impossibility of ensuring effective public
administration, including control, only through legal means, even those whose content appeals to universal
universal values.

CONCLUSIONS

Thus, finally, we note that the purpose of social policy is to ensure the material and spiritual well-being of
citizens, achieving stability and security of life in society, the integrity and dynamism of its development.
Therefore, it is extremely important to ensure social rights, as noted by leading legal practitioners and
representatives of the scientific community, to work out the following areas, namely:

1. Prevention of poverty, changes in the quality of life in the direction of deterioration.

2. Creation of state, first of all legal, guarantees for prevention of natural disasters, epidemics, epizootics,
technogenic catastrophes, for immediate liquidation of their consequences, help to the affected population.

3. Creation of education, health care, pension, other social issues accessible to a wide stratum of the
population, taking into account the issue of security of citizens, population groups, etc.

In addition, we must keep in mind that conducting a “sound” social policy is impossible today without
the following statements: it is important to emphasise that to ensure social human rights in practice it is
necessary to doctrinally develop and implement the category of “social responsibility” of the state, business
and other civil society institutions. Without proper rights corresponding to the rights, as well as the appropriate
level of social responsibility of the relevant institutions, it is impossible to raise the question of proper social
rights either in the theoretical sense or in practice. Ensuring the effectiveness of national and international
control in the context of European integration implies the need for a set of organisational, legal and other
measures aimed primarily at forming a comprehensively developed personality with a high level of spiritual
culture in general, not just legal culture and legal awareness. After all, any control activity at the national and
international levels is always implemented in specific actions and deeds of entities authorised to do so by law
or international treaties. It should be borne in mind that many values of spiritual culture, despite their universal
significance for humanity in general, always have a certain socio-cultural context, which affects the specifics
of their perception and understanding within a society and state, and therefore, including efficiency control
activity, which is manifested in the achievement of socially useful results of its implementation.

The proper quality and effectiveness of national and international control cannot be ensured by legal
means alone, including the adoption of “best” or “perfect” laws, as well as relevant international treaties. After
all, laws and international treaties, like any other source of law, are not a closed “thing in itself”, but are created,
exist and are implemented only in connection with the perception and knowledge of the surrounding diverse
reality. In this regard, social control in general includes a holistic system of interconnected and mutually agreed
mechanisms for maintaining order and harmony in society through a set of social regulators, the most
important, most influential and most universal of which are law and morality. At the same time, the systematic
and coordinated action of law and morality, and in some societies and the relevant religious tradition, provide
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the most effective influence on the relevant socially significant activities, in particular, on control in the field
of public administration. This, in turn, means that in the context of modern democratic realities of building a
legal, social state, in which the rule of law prevails, the moral (ethical) factor of ensuring proper quality and
effectiveness of control over proper implementation and observance of social and other human rights. This
necessitates special attention to the human potential of control activities, highly professional formation of
which must contain an element of moral (ethical) education, through which the greatest achievement of the
individual's ability to “go beyond himself” and thus, aim at their actions not only personal aspirations and
desires, but also the interests of other actors.
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Biraniii Bornanosunu KoBanbuyk

Kageopa meopii ma ginocoghii npasa, koncmumyyiino2o ma MidcHapoOH020 npasa
Hayionanvnuti ynigepcumem «JIvgiscoxa nonimexuixay
JIvsis, Yrpaina

Ipnna MupocnasiBaa KapoBcbka

Kageopa meopii ma ginocoghii npasa, koncmumyyitino2o ma MidcHapoOH020 npasa
Hayionanvnuti ynisepcumem «JIvgiecoxa nonimexuixay
Jlvsis, Ykpaina

boraan IropoBuu I'yTiB

Kageopa icmopii, npasa ma norimuxo-npagosux 00CiioAHceHb
Jlvgiscoruii Hayionanvrull ynigepcumem im. leana @panka
JIvsis, Yrpaina

Bornana Borpanisna MejlbHUYEHKO

Kageopa meopii ma ginocoghii npasa, koncmumyyitino2o ma MidcHapoOH020 npasa
Hayionanvnuti ynisepcumem «Jlvgigcoka nonimexuixkay
JIvsis, Yrpaina

Ipuna OuxeriBua [anuyk

Kageopa meopii ma icmopii depacasu i npasa
Hayionanvnuil ynisepcumem « Ocmpo3zvka akademisy
Ocmpoe, Ykpaina

ITPABA JIIOJIUHHU 1 IIO3UTUBHI OBOB’A3KH JEPKABU

AHortaniss. Ha cb0200ui Hi HQ MIJCHAPOOHOMY DiGHI, HI HA PeCiOHANbHOMY DIGHI 3aXucmy npas AOOUHU HiMKO He
3aghikco8aAHO WO came 03HAYAE NOZUMUBHUL 0008 130K 0epaicas 3axuwamu npasa noounu. Tak camo i 6 0okmpuni nemae
€0UH020 No2NA0Y U000 yici Konyenyii. Jlocums mpusanutl yac npasa 100UHU PO32ISAOANUCH AK MAKi, W0 NOPOOIHCYIOMb
maxk 368aHi He2amueHi 30008 A3aHHA OepiHcas YMpumyeamucs 6i0 nopyuiens npag awoounu. IIpome 3 pozeumxom
MIDCHAPOOHO20 Npasa npas aoOUHU 0eoali OLIbUL020 BUHAHHA HAOYBAE NOJONCEHHS NpOo me, Wo Npasa JoOUHU
NOPOOICYIOMb MAKOJC NOZUMUBHI 30008 A3aHHA 0epiCaABU BXHCUMU AKMUBHUX 3aX00i8 OJis 3abe3neueHHs Yyux npas.
3azeuuati maki 30008 ’A3aHHA GUAIUBAIOMb 3 MIJCHAPOOHUX 002080pi6 NPO Npaea MHOOUHU abO 6i0 MIYMAYeHHs
MIJCHAPOOHUX CYOOBUX OP2AHI8, AKI KOHMPOMIOIOMb UKOHAHHS 8IONOBIOHUX MIJCHAPOOHUX 002080pis. Tomy HA036UUATIHO
8adCIUBUM ON1st OOKMPUHU MA NPAKIMUKU MIJCHAPOOHO20 Npaea y cghepi 3axucmy npag aroOUHU € aHALi3 NOZUMUBHUX
30008 ’513aHb 0epaHcasuU, 3aKPINICHUX Y MIHCHAPOOHUX 002080paX Mda NPAKMuUYi MIJCHAPOOHUX cy0o8ux opearis. Memoio
00CNiOIHCEHH S € AHANI3 NPAG IFOOUHU | NO3UMUBHUX 0008 A3KI8 0epIHCcABU Y KOHMEKCMI OIIbHOCI PeLIOHANIbHUX MEXAHI3MIE
3axucmy npag aoounu. Ceped 3a2a1bHOHAYKOBUX MemMOOi8 y pobomi 6yau SUKOPUCMAHT MemOoO aHAi3y ma Cunmesy,
Memoo 0edyKyii, Memoo iHOYKYii, Memoo NPocHO3Y8aH S, MEMOO MOOETIOB8ANHS, MEMOO AHAN02I MA THULE 302aTbHOHAYKOBE
memoou. Ipynmosne 0ocniodcenns nosumueHux 30606 a3amb Oepicaéu Oyio 6 HeMONCIUSUM i 6e3 SUKOPUCIAHHSL
cneyianbHux Memooié 6UUeHHs [ NI3HAHHA, AKI GKIIOUAIOMb 6 cebe NOPIGHANbHO-NPABOSUl, ICHOPUKO-NPABO6Ul,
PopmanbHO-10pUOUUHULT MA CIMPYKIMYPHO-DYHKYIOHATIbHUL MemOOU. 30Kpema, 0OHUM 3 NPOGIOHUX MemO0i6 OOCHIONCEHHSL
cmas NopieHANLHO-NPABOSULL Memo0, 3 00NOMO20I0 AK020 0Ya O00CHIONCEeHA NPAKMUKA Pe2iOHANbHUX MeXAaHi3Mie
3axucmy npag moouHu. Y cmammi HA0AHO 02150 CYYACHO20 MIYMAYEHHs NO3UMUBHUX 30008 '13aHb Oepaiicas. 30Kkpema,
docnioxcenHs 30cepeddcyemvcs Ha npakmuyi €gponeticbroeo, Miscamepuxancokozo ma Agppurkancvroeo cydis iz npas
JIHOOUHU Y KOHMEKCMI 3aCMOCY8AHHS NO3UMUBHUX 30008 s13aHb 0epiicasu

Karouosi ciioBa: ooxmpuna, coyianvni npasa, €seponeticbkuii cy0, NPAGoGUIl MeXAHIZM, MIJICHAPOOHE NPAGO

27




Journal of the National Academy of Legal Sciences of Ukraine, Vol. 28, No. 3, 2021

Vitaliy B. Kovalchuk

Department of Theory and Philosophy of Law, Constitutional and International Law
Lviv Polytechnic National University
Lviv, Ukraine

Iryna M. Zharovska

Department of Theory and Philosophy of Law, Constitutional and International Law
Lviv Polytechnic National University
Lviv, Ukraine

Bohdan I. Gutiv

Department of History of the State, Law and Political Law Teachings
Ivan Franko National University of Lviv
Lviv, Ukraine

Bogdana B. Melnychenko

Department of Theory and Philosophy of Law, Constitutional and International Law
Lviv Polytechnic National University
Lviv, Ukraine

Iryna O. Panchuk

Department of Theory and History of State and Law
National University of Ostroh Academy
Ostroh, Ukraine

HUMAN RIGHTS AND POSITIVE OBLIGATIONS OF THE STATE

Abstract. At present, both the international and the regional levels of human rights protection lack an express definition
of the positive obligation of states to protect human rights. Similarly, the doctrine lacks a unified opinion regarding this
concept. For quite a long time, human rights were considered as such that give rise to so-called negative obligations of
states to refrain from human rights violations. However, with the development of international human rights law, it is
increasingly recognised that human rights also give rise to positive obligations of the state to take active measures to
ensure these rights. Such obligations usually derive from international human rights treaties or from the interpretation
of international judicial bodies that monitor the implementation of corresponding international treaties. Therefore, it is
crucial for the doctrine and practice of international law in the field of human rights protection to analyse the positive
obligations of the state, which are consolidated in international treaties and the practice of international judicial bodies.
The purpose of this study is to analyse human rights and positive obligations of the state in the context of regional
mechanisms for the protection of human rights. Among the general scientific methods, the study used the analysis and
synthesis, as well as deduction, induction, prediction, modeling, analogy and other general scientific methods. A thorough
study of the positive obligations of the state would be impossible even without the use of special methods of study and
cognition, which include comparative legal, historical and legal, technical, and structural-functional methods. In
particular, one of the leading research methods was the comparative legal method, which was used to study the practice
of regional mechanisms for the protection of human rights. The study provides an overview of the modern interpretation
of positive obligations of states. Specifically, this study focuses on the practice of the European, Inter-American and
African Human Rights Courts in the context of applying the state's positive obligations

Keywords: doctrine, social rights, European Court of Justice, legal mechanism, international law

INTRODUCTION

The development of human rights and special mechanisms for their insurance is based on the recognition of
an individual as an independent legal entity, as a bearer of international legal rights and obligations. Human
rights set limits for the interference of the state supreme power in the life of an individual [1]. Notably, the
emergence of positive rights, which in particular include social, economic and cultural rights, is a fairly new
phenomenon that appeared and gained its development and spread mainly after the Second World War. At that
time, it was widely thought that the greatest threat to a person is caused by the actions of the government and
its authorities.

That is why for quite a long time the field of human rights protection was dominated by a liberal
philosophy that laid the foundation for civil and political rights. Due to the fact that civil and political rights
have appeared first, most states of the world interpreted them mainly as negative obligations, that is, those
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according to which the government should refrain from interfering with certain freedoms. However, with the
development of international human rights law, states have increasingly realised that for the effective exercise
of human rights, the state must adhere to and perform both negative and positive obligations, thereby equating
positive and negative obligations. According to G. Hristova [2], the doctrine of positive obligations of the
country in the field of human rights was established mainly along with the development of the case law of the
European Court of Human Rights, which gained official recognition, international prestige, validity and
reliability, as well as regulatory properties. Indeed, the concept of positive obligations of the state in horizontal
relations appeared in the case-law of the European Court of Human Rights in the second half of the 1980s and
owes its success to the fact that this body constantly promoted it. It also demonstrates that the Convention on
Human Rights and Fundamental Freedoms is a living instrument that meets the demands of a changing reality.
New sources of threats to the rights and freedoms of the Convention require the Member States to apply new
and adequate measures [3].

A. Zavalny also noted that positive obligations are the obligations of the state to take certain actions to
avoid violations of rights and freedoms or to enable a person to exercise their rights under the Convention for
the Protection of Human Rights and Fundamental Freedoms. This, for example, may include the adoption of
legislation that would help ensure the exercise of those rights guaranteed by the Convention [4]. Furthermore,
positive obligations require various forms of action on the part of states, ranging from an effective murder
investigation to protection of peaceful demonstrators from violent attacks by their opponents. The current
significance of these obligations is clearly illustrated by the fact that it is the obligation of states to ensure a
fair trial for civil and criminal proceedings that has been the source of the vast majority of complaints to the
European Court of Human Rights in recent years. Therefore, it is crucial to study the legal basis and content
of the key positive obligations [5].

The problem of responsibility of states for the violation of international obligations in the field of human
rights was studied by L. Huseynov [6] at the dissertation level. S. Shevchuk studied the concept of positive
obligations of the state in the case law of the European Court of Human Rights [7]. For example, Y. Razmetayeva
noted that the positive human rights obligations of the state require national authorities to act, take measures
to guarantee and ensure the exercise of human rights, their protection and restoration in case of violation.
Positive obligations of the state are aimed not only at creating means for the protection of human rights but
also at their effectiveness and successful practical application [8].

1. MATERIALS AND METHODS

The main objectives of this study are to analyse the positive obligations of the state in international human
rights law. Such obligations usually derive from international human rights treaties or from the interpretation
of international judicial bodies that monitor the implementation of corresponding international treaties. In
addition, the study focuses on the positive obligations made by the European, Inter-American and African
Human Rights Courts. Notably, the study of human rights and the positive obligations of the state was
conducted by performing the following steps. First of all, the study analysed international legal provisions
regarding the positive obligations of states that were developed within the framework of the UN and regional
international organisations for human rights protection. Next, an analysis of the practice of regional courts
dealing with human rights issues was conducted. Based on the analysed material, general conclusions were
drawn, and prospects and recommendations regarding the positive human rights were presented.

A wide range of scientific methods was used to achieve the goals set in the study. In particular, the study
uses both general scientific and special legal methods of scientific cognition, the specific combination of which
is determined by the purpose and objectives of scientific research. Among the general scientific methods, the
study used the analysis and synthesis method, as well as deduction, induction, prediction, modelling, analogy,
and other general scientific methods. A thorough study of the positive obligations of the state would be
impossible even without the use of special methods of study and cognition, which include comparative legal,
historical legal, technical, and structural-functional methods.

The methodology of the study is based on the general scientific dialectical method. It was used to analyse
the essence of the concept of positive obligations of the state. Analysis and synthesis helped in the study of
theoretical approaches to understanding the doctrine of positive obligations of the state. The system and
structural analysis were used to clarify the key elements of positive obligations of the state and investigate the
regional mechanism for the human rights protection. A number of logical methods, namely deduction and
induction, were used in the study of regulations that define the positive obligations of the state. The forecasting
was used to finalise the findings of the study. The historical legal method was used to highlight the prerequisites
and formulation stages of the doctrine of positive obligations of the state. In particular, one of the leading
research methods was the comparative legal approach, which was used to study the practice of regional
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mechanisms for the protection of human rights. In particular, the practice of the European, Inter-American and
African Human Rights Courts was analysed.

The study was based on research activities of Ukrainian and foreign scientists, materials of research-to-practice
conferences, seminars, etc. In addition, regional international legal regulations in the field of human rights
protection were analysed, which include: the European Convention on Human Rights and Fundamental
Freedoms; the American Convention on Human Rights, as well as the African Charter on Human and Peoples'
Rights. Thus, using the above-mentioned methods and materials, the problems of human rights and positive
state obligations were comprehensively analysed.

2. RESULTS AND DISCUSSION

At present, both the international and the regional levels of human rights protection lack an express definition
of the positive obligation of states to protect human rights. Similarly, the doctrine lacks a unified opinion
regarding this concept. It is generally recognised that the state has an obligation to ensure the protection,
enforcement, and observance of human rights. In other words, human rights protection rests upon the state.
Therewith, the obligations, for the violation of which the state can be held responsible, can be distinguished
into positive and negative obligations. Positive obligations require the national authorities to act, that is, to take
the necessary measures for the defence of a right or to take reasonable and appropriate measures to protect the
rights of the individual. In other words, positive obligations are obligations to ensure respect and protection of
human rights. In turn, negative obligations relate to the negative duty, that is, to refrain from actions that would
interfere with human rights. Some scholars divide human rights into classical and social rights. Classical rights
are those rights, to comply with which the government is obliged to waive any actions that may lead to a
violation of this particular right (i.e., a negative obligation).

In the case of social rights, the government is obliged to perform certain actions to ensure the
enforcement of the right (i.e., a positive obligation). That is, a positive obligation requires state intervention.
Notably, the distinction between civil and political rights of the first generation and economic and social rights
of the second generation has led to the emergence of a special term, in part because the wording of the
International Covenant on Civil and Political Rights is mainly based on the “everyone has a right” model,
while the wording of the International Covenant on Economic, Social and Cultural Rights prefers the “Member
States undertake” model. The difference in models reflects different approaches. Admittedly, for human rights
to be protected in the second case, states cannot merely exercise non-interference, that is, taking a passive
approach to human rights would be insufficient for this [9]. As the UN High Commissioner for Human Rights
noted, everyone has rights and obligations in accordance with the provisions of international human rights law.
The state has primary responsibility, since it must not only respect human rights and respond to them when
they are violated but also protect against violations by third parties and create an environment where all rights
are respected [1]. The scope of a state's positive obligations is defined by various international treaties, state
constitutions, etc. Thus, the fundamental rights stipulated in each international human rights treaty make
provision for positive obligations of states.

Notably, in addition to the United Nations, international organisations such as the Council of Europe,
the African Union and the Organisation of American States have developed human rights instruments and
established bodies to monitor their insurance by member states. For example, one of the most important tools
in the European context is the European Court of Human Rights, which decides on the application of the
Convention for the Protection of Human Rights and Fundamental Freedoms by states. The Inter-American
Court of Human Rights operates within the Organisation of American States, while the African Court of
Human and Peoples' Rights protects and promotes human rights within the African Union. Therefore, this
study will analyse the practice of the above-mentioned human rights mechanisms. It should be noted that within
the framework of the United Nations, the Universal Declaration of Human Rights was adopted by the UN
General Assembly in 1948. It proclaimed a list of the following positive rights: the right to property (Article 17),
the right to social security and the exercise of social and economic rights necessary for the dignity of a person
and the free development of his personality (Article 22), the right to work (Article 23), and the right to
education (Article 26). Article 25 recognises the right to a certain standard of living: “everyone has the right
to a standard of living appropriate to the health and well-being of himself and his family, including food,
clothing, housing, medical care and necessary social services, as well as the right to security in the event of
unemployment, illness, disability, old age or lack of other means of subsistence”.

In addition, a number of positive obligations are also outlined in General commentary No. 3 of the UN
Committee on Economic, Social and Cultural Rights, which explains the nature of the obligations of the
Member States to the treaty. In particular, Member States wishing to implement in good faith the International
Covenant on Economic, Social and Cultural Rights should: 1) take all appropriate measures to implement
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economic, social, and cultural rights; 2) make provision for remedies in legislation introducing policies
important for the realisation of economic, social, and cultural rights; 3) adopt targeted and effective
programmes to protect the most vulnerable groups.

At the regional level, one of the most effective mechanisms for guaranteeing positive human rights
consolidated in the Convention for the Protection of Human Rights and Fundamental Freedoms is the European
Court of Human Rights, which operates within the Council of Europe. Article 1 of the Convention for the
Protection of Human Rights and Fundamental Freedoms obliges Member States to ensure the rights and
freedoms defined by the Convention for anyone within their jurisdiction. As noted by the European Court of
Human Rights in the case of Assanidze v. Georgia [10], it follows from Article 1 of the Convention that
Member States are responsible for any violation of the protected rights and freedoms of anyone within their
jurisdiction. In addition, the European Court of human rights notes that the duty to protect human rights is not
limited to the obligation “not to obstruct” or “not to interfere”, but also includes the obligation to take measures
to protect the rights and freedoms consolidated in the Convention for the Protection of Human Rights and
Fundamental Freedoms, that is, this precisely refers to the performance of positive obligations by the state.
One of the first cases to address the state's positive obligations and to be examined by the European Court of
Human Rights was the Belgian Linguistics Case. In particular, the applicants lodged six applications between
1962 and 1964 on their behalf and on behalf of their children, alleging that Belgian language legislation relating
to education had violated their rights under the Convention for the Protection of Human Rights, namely Article 8
(family life) in conjunction with Article 14 (prohibition of discrimination) and Article 2 of Protocol 1 (right
to education).

To determine whether there is a positive obligation, a fair balance must be struck between the general public
interest and the interests of the individual. For example, in 2014, in the case of McDonald v. Great Britain [11],
the European Court of Human Rights ruled for the first time that states have a positive obligation to provide
assistance to elderly people with disabilities with respect for private and family life. Moreover, it held that
social assistance services must respect human dignity, otherwise that right might be violated. In this decision,
the European Court of Human Rights found that the UK failed to meet its obligations because it failed to draw
up a proper care plan for Ms. McDonald. With regard to the right to life, for example, if a police officer (a state
body) kills a person without permission, the state will violate its negative obligations not to act in a way that
violates that person's right to life. On the other hand, if the police knew that a police officer was not fit to carry
a firearm and nevertheless allowed him or her to do so, or knew that the officer (or any other person) intended
to kill the victim but did nothing to stop them, then the state also failed to perform its positive obligations to
ensure the victim's right to life [12].

That is, positive obligations concerning the right to life and the prohibition of torture encompass general
duties requiring states to introduce adequate legal provisions, mechanisms for implementation, and other
relevant structures to protect life and physical or mental integrity; operational duties requiring states to take
operational measures to protect persons who have a real and immediate risk to life or physical or mental
integrity when the authorities are aware or should be aware of the risk; investigative duties requiring states to
investigate credible complaints or suspicions of cases of unauthorised loss of life, torture, inhuman or
degrading treatment or punishment, including when they can take responsibility of the state for inaction, which
was established, in particular, in the case of VVolodina v. Russia [13].

Notably, the Inter-American Court of Human Rights distinguishes three types of positive obligations of
the state: 1) to prevent violations of human rights; 2) to respond adequately (appropriately) to violations; 3) to
create conditions for the exercise of rights. For example, in the 1988 case of Velasquez-Rodriguez v. Honduras [14]
the next interregional court dealing with the protection of human rights is the Inter-American Court of Human
Rights. Notably, the classic negativist position that human rights give rise only to negative obligations to
refrain from actions that violate human rights was also rejected. On 12 September 1981, Velasquez, a student
of the National Autonomous University of Honduras, was detained by civilian-uniformed officers of the
National Bureau of Investigation as well as the G2 detachment of the Armed Forces of Honduras, who, without
presenting an arrest warrant or other documents in support of their actions, put VVelasquez in an unmarked car,
drove him away and placed him in a cell of the Division No. 2 of the public security forces located in the
capital of Honduras, Tegucigalpa. Velasquez was charged with a political crime and subjected to severe
interrogation and torture. Therewith, the Inter-American Court of Human Rights found it proven that between
1981 and 1984, the practice of enforced disappearances existed in Honduras with the full connivance of the
authorities, and the Velasquez case is just one example where the government of Honduras has failed to ensure
the enforcement and protection of the rights of the victim of this abuse.

Importantly, the Inter-American Court of Human Rights has clarified that a state can violate human
rights caused by enforced disappearance, both by activity and inaction. For example, in the latter case, due to
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the lack of proper care on the part of the state to prevent a violation [15]. States' obligations under the Inter-American
Convention on Human Rights cover the effective investigation and punishment of any violation of the rights
guaranteed under the Inter-American Convention on Human Rights. Moreover, if possible, the state should
attempt to restore the victim's violated right and pay compensation for the damage caused as a result of the
violation of his or her rights. That is, in Velasquez-Rodriguez v. Honduras, the Inter-American Court of Human
Rights interprets the American Convention on Human Rights as generating positive obligations that require
state action to actively protect against human rights violations. In addition, in this case, the Inter-American
Court of Human Rights recognised a wide range of positive obligations, including the obligation to prevent,
investigate, punish, and provide redress for human rights violations, etc.

An important case where the African Court of Human and Peoples' Rights established positive obligations
was the case of Association Pour le Progrés et la Défense Des Droits Des Femmes Maliennes (APDF) and the
Institute for Human Rights and Development in Africa (IHRDA) v. The Republic of Mali [16]. The application
was submitted by two Malian Human Rights Organisations — APDF and IHRDA. The applicants alleged that
the Civil Code of Mali, adopted in 2011, violated several international human rights treaties ratified by Mali,
in particular: the Protocol to the African Charter of Human and Peoples' Rights on the Rights of Women in
Africa (Maputo Protocol), the African Charter on the Rights and Welfare of the Child and the Convention on
the Elimination of all Forms of Discrimination Against Women. The African Court of Human and Peoples'
Rights ruled that the respondent state's Civil Code violated the Maputo Protocol because it sets the minimum
age for marriage for men at 18 for men and 16 for women. The Civil Code also allows children over the age
of 15 to marry with the consent of their parents. That is, the Civil Code of Mali excluded unprotected girls and
teenage girls from early marriage, and also ensured discriminatory protection. The African Court of Human
and Peoples' Rights has therefore established a positive obligation to amend legislation in Mali to address the
above-mentioned problems. Notably, this was the first decision of the African Court of Human and Peoples'
Rights, which concerns the rights of women and the rights of the child in Africa. By this decision, the court
imposed strict obligations on states to comply with international human rights standards.

The positive rights imply the obligation of the state to ensure the rights of individuals to education, health,
or work by building schools and maintaining a high level of economy. For example, the positive right to education
was studied by M. Matskevich [17]; the right to education for refugees was analysed by T. Kortukova [18] et al.
The positive right to health through the protection of the right to life has been studied in the case law of the
European Court of Human Rights by S. Andreichenko [19]. In this context, the author noted that the positive
obligation of the state requires it to create a regulatory framework obliging hospitals, both public and private, to
apply appropriate measures to protect the lives of patients [19]. In addition, in the context of the right to private
and family life, to ensure a person's right to family life, the state may not only be obliged to refrain from
interfering with it, but also positively promote, for example, family reunification or parents' access to their
children. O. Yavor [20], L. Yemchuk [21] and others have studied the positive obligations of the state in the
context of the right to private and family life in the practice of the European Court of Human Rights. In addition,
states should not only refrain from intentionally and unlawfully taking lives, but should also take appropriate
measures to protect the lives of anyone within their jurisdiction. G. Hristova studied the positive responsibilities
of the state in the context of respect for the right to life [22]. O. Horpyniuk examined the state's commitment to
the protection of the right to life and the prohibition of torture [23]. Thus, the subject of positive state obligations
is relevant for study, requiring a comprehensive and integrative approach. Human rights are also referred to as
“fundamental rights”, which emphasises the fundamental importance of these rights. International human rights
law has historically focused on the prohibition of abuse by the authorities. States should not arbitrarily torture,
detain, or kill, discriminate on the basis of race or gender, etc. These obligations of the state can be called
negative [24-26]. Therewith, today human rights must ensure a decent life for people, making respect for human
dignity a fundamental principle of human rights. The need for the effective enjoyment of these rights and,
consequently, the effective protection of fundamental rights has led to the identification of an increasing detail
and scope of positive state obligations [27].

Positive rights usually include social, economic, and cultural rights. For example, these include the
right to healthcare, the right to education, the right to social security, the right to an adequate standard of
living, etc. In other words, positive rights are the obligation of the state to take action, while negative rights
are a call to ban certain actions or non-interference in them. The term “positive rights” is often used for these
basic social, economic, and cultural rights, as they require the state to take positive action to promote the
well-being of citizens, rather than just abstaining from action [28-30]. Therewith, social, economic, and
cultural rights belong to the rights and freedoms of the 21st century. Notably, the responsibility of states for
compliance with and implementation of international human rights standards is beyond doubt. In addition,
the applicability of international human rights treaties to states that ratify them is not controversial. In this
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context, there is also no doubt regarding the general principle that states are responsible for complying with
human rights standards [31-33].

The system of the convention for the protection of human rights and fundamental freedoms, the American
Convention on Human Rights, and the African Charter on Human and Peoples' Rights impose certain positive
obligations on the state. This means that the state must actively protect the human rights of persons living within
its jurisdiction. In many respects, the above-mentioned international human rights treaties mainly deal with the
establishment of restrictions on state bodies to interfere with human rights. In this context, these international
treaties mostly define the negative obligations of state bodies, that is, the obligation to refrain from certain actions.
However, they also relate to positive obligations, that is, the obligations of public authorities to take positive steps
or measures to protect the rights of individuals stipulated in these international human rights treaties.

CONCLUSIONS

For a long time, the European Court of Human Rights, the Inter-American Court of Human Rights, and the
African Court of Human and Peoples' Rights have played key roles in shaping the regional human rights
system. The term “positive rights” is often used for basic social, economic, and cultural rights, as they require
the state to take positive action to promote the well-being of citizens, rather than just abstaining from action.
Therewith, social, economic, and cultural rights belong to the rights and freedoms of the 21% century. The
scope of a state's positive obligations is determined by various international treaties in the field of human rights
protection. Thus, the fundamental rights stipulated in each international human rights treaty make provision
for positive obligations of states.

Therefore, the study provides an overview of the current interpretation of positive obligations of states.
In particular, the study focuses on the practice of the European Court of Human Rights in applying the positive
obligations stipulated in the Convention for the Protection of Human Rights and Fundamental Freedoms; the
practice of the Inter-American Court of Human Rights in relation to the positive obligations consolidated in
the American Convention on Human Rights and the practice of the African Court of Human and Peoples'
Rights in the enforcement of the positive obligations consolidated in the African Charter on Human and
Peoples' Rights. It is also important to note that today, without the doctrine of positive obligations, systems for
the protection of regional and universal human rights may be outdated and ineffective.
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Anarouaiidi Muxoaaiiosnu KoJsioaiit

Hayionanvha axademis npagosux Hayk Ykpainu
Xaprxis, Ykpaina

FOpuouunuii incmumym
Kuiscoxuil nayionaneHuli ekonomiynul yHieepcumem imeni Baouma I'emvmana
Kuis, Ykpaina

Ouaekciii AHaroJiiiosna Kosoxaiii

Kageopa meopii depocasu ma npasa
Hayionanena axademis 6HympiwiHix cnpag
Kuis, Ykpaina

BUJIU ITPABOTBOPYHX IOBHOBAXKEHb YKPATHCHKOI'O HAPOJIY

AHOTANISA. AKMyanbHicMb 3a3HAYEHOT NPOOIEMU BOAUAEMbCI 8 MOMY, WO 8 CYHACHUX YMOBAX, 3HAXOONCEHHSL 0ePHCABU
y npoyeci po36y006u cy8epeHHOI [ He3aNeHCHOI, 0eMOKPAMUYHOL, COYIANbHOL, NPABOBOI depaicasu, npoyec YCei0OMIeHH S
i1 HapoOom c6020 micys ma posi € OOHUM 3 KIHOUOBUX. Y CBI0OMAEHHS YKPAIHCObKUM HAPOOOM C80IX npas ma 0606 sI3Kis,
8 OaHOMY BUNAOKY NPABOMEOPUUX, CAPUAIMUME PeaibHill MOXCIUBOCMI HA YYACMb HAPOOY 8 YAPABLIHHI 0epHCABHUMU
cnpasamu. Taxoosc cio 3a3Haqumu, Wo He 36axCaroyu Ha Mol haxm, wo npodIemMa NOBHOBANCEHb YKPAIHCbK020 HAPOOY,
Ha Oaumomy emani icmopii Hawoi Oepicasu, € HAO36UHAUHO AKMYAIbHOI, Npome € He OO0CMAMHbO HAYKOBO
ONPayboOBAHO BIMYUSHAHUMU HayKogysamu. Tomy eépaxosyrouu euiyesdasHauveHe, OAHA HAYKOBA CMAMMS NPUCEAYeHd
PO321A0y maKux uoié npagomeopuux NOSHOBAN’CEHb YKPAIHCbKO20 HApOOY 5K NPABO: HAPOOHOI iHiyiamugy, a y to2o
Medcax HapoOHOI 3aKOHOO0Aeuol iHIyiamueu ma HapoOHOi pedepeHOHOT IHiyiamusu, HApPOOHO20 6emo; HAPOOHO2O
ONUMYBAHHA Y MOMY YUCTI | CMOCOBHO HOPMAMUBHO-NPABOBUX AKMIB, HAPOOHOI eKCnepmu3u HOPMAmueHO-NPago8Ux
axkmie ma npoexmie HOPpMAMUBHO-NPABOBUX axkmis. Memoio € po3ensio meopemuuno2o mMamepiany, wo Cmocyemvcs
CMAHY MOJNCIUBOCTNI BUKOPUCHIAHHS BULE3AHAYEHUX BUOI8 NPABOMBOPUUX NOGHOBAJICEHb YKpaiHcbKo2o Hapoldy, a
maxodic 3apy0idcHo2o 00cgidy ix peanizayii. Memooonoziunow 0cHO6010 OISl HANUCAHHA OaHOi cmammi Cmaio
BUKOPUCMAHHS KOMNJIEKCHO20 NiOX00Y, Wo nepedbauac NOEOHAHHS HU3KU (IIOCOPCHKUX, 3A2aNbHOHAYKOGUX MA
cneyianbHO-HayKogux memodis. Ha ocnosi ompumanux ucHo8Kié ma y3aeaibHeHb po3podoumu 61acHi nponosuyii ma
peKomeHOayii cmocosHO 800CKOHANEHHS HAYIOHAIbLHO2O 3AKOHOOA8CMEA 3 OAHOI Npobiemu

KuarouoBi ciioBa: npasomeopuicmes, iniyiamuea, onumyeants, ekcnepmusa, Ykpaincokuii Hapoo
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TYPES OF LAW-MAKING POWERS OF THE UKRAINIAN PEOPLE

Abstract. The relevance of this problem is considered in the fact that in modern conditions of the state's process of
developing a sovereign and independent, democratic, social, and legal state, the people's awareness of its place and role
is one of vital aspects. The Ukrainian people's awareness of their rights and obligations, in this case law-making ones,
will contribute to a real opportunity for the people to take part in the management of state affairs. Despite the fact that
the problem of the powers of the Ukrainian people is extremely relevant at this stage of the Ukrainian history, it is
understudied by Ukrainian researchers. Therefore, considering the above, this study is investigates such types of
law-making powers of the Ukrainian people as the rights to: people's initiative, and within its framework — people's
legislative initiative and people’s referendum initiative; people's veto; people's survey, including regarding regulations;
people's examination of regulations and draft regulations. The purpose of the present study is to consider theoretical
material concerning the state of possibility of using the above-mentioned types of law-making powers of the Ukrainian
people, as well as foreign practices in their implementation. The methodological framework of this study included an
integrated approach, which involves a combination of numerous philosophical, general scientific, and special scientific
methods. Based on the obtained conclusions and generalisations, the study aims to develop original proposals and
recommendations for improving national legislation on this matter

Keywords: law-making, unitiative, survey, examination, Ukrainian people

INTRODUCTION

Before considering this problem, it would be appropriate to refer to the study by V.V. Mukhin, which refers to
the famous Canadian philosopher of legal science B. Melkevik, who claims that “there is a movement towards
democratic autonomous legislation, more precisely, towards the implementation of the idea of autonomous
law-making of citizens. This refers to the fact that subjects of law should be able to establish themselves
realistically and mutually through the process of autonomous law-making as authors and legislators of their
norms, their rights and their institutions, both legal and political. The question of legitimacy factually comes
down directly to the real ability of subjects of law to consider themselves as authors of rights, confirming and
asserting this. Where subjects of law are considered to be partially or completely deprived of the opportunity
to be the authors of their rights, we have nothing but obsolete “legal” systems, obviously autocratic or
“ideological”. Where subjects of law do not have the opportunity to be “authors” of their “rights”, as, for
example, in religious systems with or without the text given in Revelation, we cannot discuss “rights” seriously,
without being mistaken or deceived in this regard” [1, p. 12]. In other words, in democratic countries, we are
actually in favour of implementing the idea of autonomous law-making of citizens, and legal systems that do
not make provision for this are recognised as obsolete, autocratic, or ideologically biased.

Before directly considering the subject under study, it is advisable to analyse the definition of “law-
making”, “law formation” and “law-making powers of the Ukrainian people”. Thus, “Law-making is the
activity of competent state bodies, state-authorised public associations, labour collectives or (in cases stipulated
by law) the entire people to establish, change, or cancel legal norms” [2, p. 52]. In addition, it is emphasised
that “law-making is understood as an organisationally regulated, special form of activity of the state or directly
to the people, as a result of which the needs of social development and the requirements of justice acquire a
legal form that manifests itself in a certain source of law (regulation, precedent, customs, etc.)” [3, p. 321].
Furthermore, the Legal Encyclopaedia notes that “law-making is closely linked to legislation. The latter,
however, is a narrower concept, since it exclusively concerns the adoption of laws, while law-making covers
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the process of adopting both laws and other regulations” [4, p. 51]. “Law formation is a relatively long process
of forming legal norms, which begins with the recognition of certain public relations by the state, awareness
of the necessity of their legal regulation, formal consolidation and state protection of legal provisions”. The
process of law formation comprises several stages. The first is “an establishment of certain social relations,
which as a result of repetition acquire statutory nature”; the second, which can be called law enforcement, is
“state authorisation of public and national (in the historical aspect — primarily judicial) practice, its detailed
legislative consolidation”; and the third, where the state “independently creates a wide scope of legal
provisions. It is this stage that is called law-making” [3, p. 320].

As for the law-making powers of the Ukrainian people directly, it is most important to pay attention to
the above-mentioned definitions of law-making, where the people is always specified among other subjects.
After all, in democratic societies, the state cannot be a single subject of law-making, since it is the participation
of the people, national minorities, indigenous peoples, public associations, labour collectives, and local self-
governments in this process that ensures democracy and the development of civil society. Given the above, the
authors of this study must admit that those authors who claim that “an inherent feature of modern law-making
in Ukraine is the search for such forms that would not only be effective, but also have the highest level of
legitimacy both in society and in the eyes of the foreign partners of Ukraine. Evidently, to solve this problem,
it is necessary to use the potential of direct law-making of the people” [5, p. 19]. Considering all the above and
analysing and synthesising the understanding of the terms “law formation” and “law-making”, the fundamental
constitutional provisions regarding the law-forming and law-making powers of the Ukrainian people, it is
possible to state with full confidence that the law-making powers of the Ukrainian people constitute a set of
their primary, fundamental rights and obligations assigned to them in regulations or exist objectively to ensure
the ability to initiate, discuss, adopt, introduce changes and amendments, cancel regulations of various legal
force and territorial scope of application. The following features of the law-making powers of the Ukrainian
people can be distinguished from this definition:

— they are a set of rights and obligations of the Ukrainian people or a certain part of it, i.e., most importantly,
collective rights and obligations;

— the law-making powers of the Ukrainian people are primary, fundamental, inaugural, inalienable,
meaning that by implementing them, the Ukrainian people determine the main regularities of the law-making
powers of all other subjects;

— they are consolidated in regulations or exist objectively;

— they are provided to ensure the ability to initiate, discuss, adopt, introduce changes and amendments, and
cancel regulations;

— these regulations may have different legal force. Namely: the Constitution and laws of Ukraine, sub-
legislative acts, charters of the territorial community, etc.;

— these regulations may have different territorial scope of application. This means that they can be national,
adopted at an all-Ukrainian referendum, by the Ukrainian people and local, adopted at a local referendum, by
the territorial community of a village, settlement or city, as part of it.

The scientific basis of this study includes the works of the following researchers: P.M. Rabinovich,
T.0. Chernezhenko, N.M. Aleshina, M.V. Marchenko, V.V. Mukhin. However, there are not enough studies
on this subject.

1. MATERIALS AND METHODS

Most importantly, “methodology is the study of the rules of thinking upon creating science, conducting
scientific research. The methodology of science is mainly understood as the doctrine of the scientific method
of cognition or a system of scientific principles which underlie research and justify the choice of means,
techniques, and methods of cognition. There is another, narrower view of the methodology of science, when it
is considered as the theoretical basis of some special, partial techniques and means of scientific cognition, for
example, management methodology, pricing methodology, etc., but in this case it is apt to imply the
methodology of knowledge and actions” [6, p. 14]. Thus, a full-fledged investigation of the subject of types of
law-making powers of the Ukrainian people requires the use of a comprehensive approach, that is, a set of
philosophical, general scientific, special scientific approaches and methods. After all, such an integrated
approach will allow for a comprehensively investigation of the concept of law-making, as well as the
distinguishment of the concept “law-making powers of the Ukrainian people” based on the data obtained. The
use of an integrated approach will allow covering the subject of a study and analyse the types of law-making
powers of the Ukrainian people. Considering the above, it is necessary to define the methodological framework
of the paper “Types of law-making powers of the Ukrainian people”, as a complex one, and which in the most
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general form comprises methodological approaches, principles, philosophical, general scientific, and special
scientific research methods. Thus, it is important to use an idealistic approach in the investigation of the types of
law-making powers of the Ukrainian people, especially upon developing proposals and recommendations for
improving legislation.

It should be followed by the principle of anthropocentrism, which, considering the subject under study,
reveals that the powers of the Ukrainian people are one of the main criteria for the development of the Ukrainian
state, and also that the types of these powers are created by the people as a subject of law, reflect the level of
development of legal thinking, culture, and consciousness. This list should also mention the dialectical method.
This method helped consider the subject under study, including its origin, development, and use in the past, in
interrelation with various spheres of public life and phenomena of legal reality. The system method determined
the analysis of various types of law-making powers of the Ukrainian people as an integral system that is
developed and implemented according to relatively identical rules and patterns. Furthermore, the use of the
system method gave a clear understanding that law-making powers of the Ukrainian people should be
organically combined and interact with other legal phenomena, and only in this case they will have the right to
exist. The method of analysis and synthesis was used considering the fact that analysis constitutes the
dismemberment, decomposition of the object of research into its component parts, while synthesis constitutes
the connection of individual sides, parts of the object of research into a single whole, for the process of
highlighting the concept “law-making powers of the Ukrainian people”. Induction and deduction, as methods
of scientific search, were used in the formulation of the introduction, the results of discussion and in the
development of conclusions of a study, since induction is a way of contemplation from the particular to the
general. It is used to gain general knowledge based on knowledge about the particular. Deduction is a way of
reasoning from the general to particular conclusions. For example, based on general knowledge, proposals
were developed to improve the current legislation.

The method of forecasting, the essence of which is to obtain knowledge about future trends in the
development of certain social phenomena, was used to justify the need to introduce changes to the current
regulations. The historical stages of the institution of law-making powers of the Ukrainian people were
investigated using the historical legal method. This method allowed identifying historical trends in the
establishment and development of these powers, use the positive experience of the past of foreign countries, and
improve Ukrainian legislation at the present stage of its development. The comparative legal method was used
to process the available Ukrainian data on this problem and compare the texts of constitutions, laws, and other
regulations of the world's countries to investigate the success accumulated in legal science and practice, to
identify the most effective mechanisms for implementing the experience of other states in Ukrainian legislation.

2. RESULTS AND DISCUSSION

Most importantly, one should pay attention to such law-making powers of the Ukrainian people as the right of
people's legislative initiative. Unlike national legislation, the right of people's legislative initiative is stipulated
in the constitutions of many countries around the world. In general, it is believed that it was first proclaimed
in the “Declaration of human and civil rights” of August 26, 1789, Article 6 of which stipulated that “the law
is an expression of the universal will. All citizens have the right to take part personally or through their
representatives in its creation. It should be the same for everyone, whether it protects or punishes. All citizens
are equal before it and therefore have equal access to all titles, places, and occupations, according to their
abilities and without any distinctions, except those conditioned upon their virtues and talents” [7]. Furthermore,
Part 1, Article 64 of the Constitution of the Kyrgyz Republic of May 5, 1993 stipulates that the right of
legislative initiative belongs to 30 thousand voters and this is indicated by the term “people's initiative”, while
Part 2, Article 96 specifies that changes and amendments to the current Constitution require the initiative of at
least 300 thousand voters [8]. According to Paragraph 4, Article 29 of the Fundamental Law of the Federal
Republic of Germany of May 23, 1949, “If in an interconnected limited population and economic space, parts
of which are located in several lands and which has at least one million inhabitants, a tenth of the voters who
enjoy the right to vote in the Bundestag, will demand by popular initiative the introduction of a single land
affiliation in this territory, then the federal law must determine within two years whether the pertinence of this
territory to a certain land will be changed in accordance with Paragraph 2 or a popular survey will be conducted
in the lands interested” [9, p. 90].

Part 2, Article 41 of the Constitution of the Republic of Austria of the Federal Constitutional Law of
November 10, 1920, regulating the procedure for making proposals to the National Council, which together
with the Federal Council exercises legislative power, stipulates that every proposal coming from one hundred
thousand citizens with the right to vote, or from one sixth of the citizens of the three lands with the right to
vote (people’s initiative), must be submitted by the Central Election Commission for discussion by the National
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Council. A person with the right to vote in the implementation of a people's legislative initiative is someone
who, on the day of participation in the people’s legislative initiative, is granted the right to vote in the National
Council and has the main place of residence on the territory of the community in the Federation. A proposal
put forward in the order of a popular initiative should be presented in the form of a draft law [10]. Article 65
of the Constitution of the Republic of Latvia of February 15, 1922, stipulates that draft laws can be submitted
to the Saeima: the president of the Republic, the Cabinet of Ministers, various commissions of the Saeima,
groups of deputies comprising at least five people, as well as in cases and in accordance with the procedure
stipulated by the Constitution, one tenth of voters [11]. Part 2, Article 71 of the Constitution of the Italian
Republic of December 22, 1947 establishes that the people exercise legislative initiative by making a proposal
on behalf of at least 50 thousand voters, drawn up in the form of an article-by-article draft [12, p. 423].

Parts 1 and 2, Article 71 of the Constitution of the Republic of Macedonia of November 17, 1991
stipulates that every deputy in the Assembly of the Republic of Macedonia, the Government of the Republic
of Macedonia or a group of voters numbering at least 10 thousand people has the right of legislative initiative.
Every citizen, group of citizens, institution, or association can apply for a legislative initiative to a person with
authority. In addition, Article 130 stipulates that “the president of the Republic of Macedonia, the Government,
at least 30 representatives or 150 thousand citizens have the right of initiative to amend the Constitution of the
Republic of Macedonia” [13, p. 174]. Part 1, Article 141 of the Constitution of the Republic of Moldova of
July 29, 1994, which entered into force on August 27, 1994, regulates that the initiative to review the
Constitution can come from at least 200 thousand citizens of the Republic of Moldova with the right to vote.
Citizens who give rise to the initiative to review the Constitution must represent at least half of the second-level
administrative-territorial units, each of which must collect at least 20 thousand signatures in support of this
initiative [14]. Part 1, Article 67 of the Constitution of Georgia of August 24, 1995 stipulates that the right of
legislative initiative belongs to the president of Georgia, a member of Parliament, a parliamentary faction, a
parliamentary committee, the highest representative bodies of Abkhazia and Adjara, at least thirty thousand
voters. Furthermore, Part 1, Article 102 states that the right to introduce a draft law on general or partial
revision of the Constitution is granted to: a) the president of Georgia; b) more than half of the total number of
members of Parliament; c) at least two hundred thousand voters [15].

Analysing the above, it can be concluded that it is necessary to amend the Constitution and laws of
Ukraine, making provision for the institution of the right of people's initiative, and within its framework — the
right of people's legislative initiative and the right of people's referendum initiative, as well as the possibility
of combined use of the above-mentioned two rights. Admittedly, the right of people's referendum initiative is
stipulated by Part 2, Article 72 of the Constitution of Ukraine, but it raises a lot of questions. It would be more
appropriate to call the right of people's legislative initiative the right of people's law-making initiative, since,
within its framework, the adoption, introduction of changes and amendments to the Constitution, laws,
sub-legislative acts, and international legal regulations can be initiated. But the most important is the particular
settlement in the future Law of Ukraine “On the People's Law-Making Initiative” of the following points: the
number of citizens or voters who are the initiators; the requirements put forward to the initiators (right to vote,
term of residence, belonging to a certain territorial unit); the subject of the initiative (Constitution, laws, sub-
legislative acts, international legal regulations); reservations to the subject of the initiative (do not initiate draft
laws on taxes, amnesty, budget, ratification of international treaties); the procedure for submitting a proposal
(requirement, justification, draft law); the procedure for implementing the proposal (through Parliament or
referendum); legal consequences of the people's law-making initiative.

Investigating the people's initiative, which is implemented by adopting a law or other regulation on the
initiative of the people in a referendum or the right of people's Referendum Initiative, it should also be
mentioned that Part 2, Article 72 of the Constitution of Ukraine introduced the proclamation of an all-Ukrainian
referendum on the people's initiative at the request of at least three million citizens of Ukraine who have the
right to vote, provided that signatures on the appointment of a referendum are collected in at least two-thirds
of the regions and at least one hundred thousand signatures in each region [16]. This law-making power of the
Ukrainian people, which can be not only law-making, is crucial, because it actually combines two of its rights —
the right to people's initiative and the right to a referendum. And there is no alternative but to agree with the
opinion of O.M. Chernezhenko, according to which “the institutions of direct democracy in Switzerland
(referendum and the right of people's initiative) are complementary tools that allow the people and subjects of
the Federation (cantons) to most effectively and directly take part in the exercise of public power, as well as
in making important decisions for the state and society” [17, p. 5].

Therewith, a lot of questions arise regarding its constitutional consolidation. Firstly, why this refers only
to signatures that need to be collected in at least two-thirds of the regions and at least one hundred thousand
signatures in each and fails to mention the Autonomous Republic of Crimea, the cities of Kyiv and Sevastopol,
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which was particularly relevant at the time of the adoption of the Constitution of Ukraine — June 28, 1996, and
even in the modern period of Ukraine's existence. Secondly, the conditions for proclaiming an all-Ukrainian
referendum on the people's initiative are as follows: a) the requirement of at least three million citizens of
Ukraine; b) they must have the right to vote; c) signatures on the appointment of a referendum must be collected
in at least two-thirds of the regions; d) at least one hundred thousand signatures must be collected in each
region. But these conditions are frankly difficult to perform, since this procedure is cumbersome, excessively
complicated, and financially costly, as a result of which its implementation in practice is possible only if many
formal and substantive conditions are met simultaneously. Admittedly, the current low activity of civil society
institutions, a low level of legal consciousness and legal culture of Ukrainian citizens are an obstacle to its
implementation. Furthermore, it is advisable to submit only those laws that have the most important social and
national significance to the All-Ukrainian referendum, which is an additional evidence of the need to introduce
the right of people's law-making initiatives in Ukraine, the implementation of which is much easier.

In addition, the conditions for proclaiming an all-Ukrainian referendum on the people's initiative frankly
do not meet generally recognised standards, and especially those of European democracy. Thus, Part 1, Article 74
of the Constitution of the Republic of Belarus of March 15, 1994, with changes and amendments adopted at
the Republican referendums of November 24, 1996 and October 17, 2004, stipulates that Republican
referendums are appointed by the president of the Republic of Belarus on his personal initiative, as well as on
the proposal of the House of Representatives and the Council of the Republic, which are adopted at their
separate meetings by a majority vote of the constitutionally composition of each of the chambers (in full
session), or on the proposal of at least 450 thousand citizens vested with the right to vote, including at least 30
thousands of citizens from each of the regions and the city of Minsk. And Article 75 stipulates that local
referendums are appointed by the corresponding local representative bodies on their own initiative or on the
proposal of at least ten percent of citizens who are granted the right to vote and live in the corresponding
territory [18]. Part 3, Article 73 of the Constitution of the Republic of Macedonia of November 17, 1991, upon
regulating the status of the Assembly of the Republic of Macedonia, which is a representative body exercising
legislative power, stipulates that the assembly is obliged to declare a referendum if the proposal comes from
at least 150 thousand people [19].

Differentiation of requirements for its implementation would contribute to improving the right of the
people's referendum initiative in Ukraine. In particular, the number of votes demanding its proclamation should
depend on the issues that are initiated for popular voting, that is, the subject of the referendum. After all, it is
clear that it is one thing to adopt a new constitution, or a new version of the Constitution, make changes and
amendments to it, resolve issues on changing the territory of Ukraine, and quite another to adopt a law, a
sublegislative act, approve national development programmes, etc. It is also possible to optimise the subject
of an all-Ukrainian referendum by clearly defining the issues that can be initiated by the Ukrainian people and
decided by them in a referendum. Therewith, guided by the theory of popular sovereignty, democracy, primacy
of the constituent power and powers of the people, it is sensible to supplement Article 72 of the Constitution
of Ukraine with Part 3 in the following wording: “An all-Ukrainian referendum on a popular initiative can be
proclaimed on any matter that falls under the jurisdiction of Ukraine, with the exception of matters that are
directly prohibited by the Constitution and legislation of Ukraine.” Therewith, it is critical to find out the
differences between a referendum and a people's legislative initiative, which can be seen in the following
aspects. Firstly, if any issue, including a draft law, can be put to a referendum, then the implementation of a
people's legislative initiative concerns only a particular draft law that is submitted to the legislative body or
submitted for consideration by a referendum. Secondly, the entire people (a national referendum) or a certain
part of it (a local referendum) take part in a referendum, and for the implementation of a people’s legislative
initiative, the participation of a clearly defined number of representatives of the people is sufficient.

Very close to the previous point, law-making powers of a part of the Ukrainian people, namely the
territorial community of a village, settlement, city, municipal district, is the right to local initiative. After all,
Part 1, Article 9 of the Law of Ukraine No. 280/97-BP “On Local Self-Government in Ukraine” of May 21, 1997
establishes that “members of a territorial community have the right to initiate consideration in the council (in
the order of local initiative) of any issue referred to the jurisdiction of local self-government” [20]. In other
words, this refers to the right to initiate consideration of any issue in the Council, including a regulation.
Therewith, Part 2, Article 9 of this Law of Ukraine regulates, although very schematically, the procedure for
submitting an initiative to the Council for consideration, Part 3 — the procedure for its consideration, and
Part 4 — the procedure for publishing a decision of the Council. Therewith, it is noteworthy that Part 4 refers
specifically to the decision of the Council as its regulation, which is also proof that this right is, first of all, of
law-making nature. The right to local initiative undoubtedly requires its more detailed regulation by a nation-wide
regulation. It is clearly not enough for its full approval and implementation to stipulate only that “the procedure

4




Journal of the National Academy of Legal Sciences of Ukraine, Vol. 28, No. 3, 2021

for submitting a local initiative for consideration by the council is determined by a representative local self-
government body or the Charter of a territorial community, considering the requirements of the Law of Ukraine
“On the Fundamentals of National Regulatory Policy in the Sphere of Economic Activity” [20]. A single
national standard for initiating, collecting signatures, the procedure for submitting, reviewing, appealing, and
the legal consequences of a local initiative should be worked out. In any other case, this right will be ineffective —
proclaimed, but not implemented.

An example of detailed regulation of the right to local initiative, albeit still at the local level, can be the
“Charter of the Territorial Community of the City of Odesa”, approved by the decision of the Odesa City
Council No. 1240-VI “On Approval of the Charter of the Territorial Community of the City of Odesa” of
August 25, 2011, Certificate of State Registration of the Charter of the Territorial Community No. 1 issued by
the Odesa City Department of Justice of October 7, 2011, the Article 22 “Local Initiatives” of which regulates
in detail as follows: understanding; introduction; subject; subjects of initiation; collection of signatures in
support; familiarisation with the essence; deadline for collecting signatures in support; registration of
subscription lists; checking the completeness of their filling and reliability; refusal to register a local initiative;
correction of detected violations and re-submission of subscription lists; registration of a local initiative;
preparation of a draft decision of the city council; consideration of a draft decision submitted in the order of a
local initiative; mandatory consideration at an open plenary session of the City Council; publication of the
decision of the City Council [21]. In confirmation that the right of the territorial community of a village,
settlement, city, municipal district to local initiative and many other rights of this part of the Ukrainian people
should be regulated in more detail by the nation-wide regulation, the authors of the present study note that a
proposal to adopt the Law of Ukraine “On Territorial Communities” and the unified “Model Charter of
Territorial Communities of Ukraine” has been repeatedly introduced in Ukrainian legal sources for
approval [22, p. 8].

The Constitution of Ireland of 29 December 1937 makes provision for an entire section called “Passing
a Draft Law to the People's Decision”, Part 1, Article 27 of which establishes that a majority of members of
the Senate and at least two-thirds of the members of the House of Representatives, by a joint petition addressed
to the President, may require the president to refuse to sign and promulgate as law any draft law, on the grounds
that the draft law contains provisions of such national importance that the will of the people must be heard.
And Part 5 of the same article stipulates that in every case where the president decides that a draft law
containing a proposal of such national importance that it is necessary to hear the will of the people, he must
inform the Prime Minister and the Head of each of the Houses of Parliament in writing, signed and stamped,
of the refusal to sign and promulgate such a draft law as a law, unless and until the proposal is approved by
the people in a referendum within eighteen months from the date of the presidential decision or by a resolution
of the House of Representatives adopted in the same period after the dissolution of a new meeting of the House
of Representatives. The right to the people's veto is stipulated in Article 47 of the Constitution of Ireland of
December 29, 1937 and for amendments to the Constitution itself [23]. Therewith, a reservation should be
made that the people's veto, as a law-making power of the Ukrainian people, which concerns exclusively
regulations and is implemented through popular voting, i.e., by holding a referendum, should be distinguished
from the right to a referendum on the people's initiative in general, to which any issue can be submitted.

In summary, upon introducing amendments to the Constitution of Ukraine, it is advisable to inherit the
provisions of Article 72 of the Constitution of the Republic of Latvia of February 15, 1922; Part 1, Article 75
of the Constitution of the Italian Republic of December 22, 1947; Articles 42 and 88 of the Constitution of the
Kingdom of Denmark of June 5, 1953; and Parts 1 and 5, Article 27 and Article 47 of the Constitution of
Ireland of December 29, 1937, since they clearly define the subject of suspension of the publication of the law;
the grounds for mandatory detention; the period during which suspension may occur; the basis for initiating a
mandatory people's veto; the legal consequence of not providing the basis for a mandatory people's veto; the
procedure for implementing the institution of a people's veto (mainly through a referendum); the mechanism
for the complete or partial repeal of laws or acts that have the force of law; the procedure for voting and
determining the results of a people's veto; the basis for which the people's veto does not take place. Another
reservation to be made on this matter is, admittedly, that the introduction of the institution of the people's veto
in Ukrainian constitutional legislation, especially in practice, will considerably democratise them, providing
an opportunity for the Ukrainian people to influence the government, the legal system, the system of national
legislation, and will generally strengthen the constitutional legal status of the Ukrainian people. From these
positions, a fair opinion is that “One of the ways to strengthen the role of the bearer of sovereignty — the
people — in legislative activity is to introduce mechanisms of people’s legislative (law-making) initiative and
people's veto. People’s legislative initiative is a form of direct participation of the people as the bearer of
sovereignty and the source of public power in the implementation of the legislative function of the state by
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submitting draft laws on their behalf to the parliament and then mandatory consideration by the legislative
body as a matter of priority. People's veto is a form of direct participation of the people as the bearer of
sovereignty and the source of public power in the implementation of the legislative function of the state by
rejecting (or denying) a draft law (law) previously adopted by the parliament” [24, p. 11].

The law-making power of the Ukrainian people is the right of people to poll, including in relation to
regulations. Upon considering it, it is sensible to emphasise that Paragraph 5, Article 29 of the Fundamental
Law of the Federal Republic of Germany of May 23, 1949, which governs changes in the territory of the
Federation, establishes that “the purpose of a people's survey should be aimed at establishing whether or not
the change of ownership of the territory to the land proposed by law is approved. The law can submit various
proposals for the people's survey, but there should be no more than two of them. If the majority accepts the
proposed change of land ownership, then within two years the federal law must establish whether the land
ownership changes in accordance with Paragraph 2”, and Paragraph 6 of the same Article stipulates that “The
majority in a referendum and in the people's survey is recognised as the majority of votes cast, if it covers at
least a fourth of the voters eligible to vote in Bundestag elections. The details of holding a referendum, the
people's initiative, and the people's survey are governed by federal law; the law may also stipulate that a
people's initiative cannot be repeatedly proposed earlier than in five years” [9, p. 90]. This suggests that the
above-mentioned paragraphs of Article 29 of the Fundamental Law of the Federal Republic of Germany of
May 23, 1949 make provision for the purpose, method, and number of making proposals for the people's
survey, its legal consequences, determining the majority of votes in a referendum and in a popular poll, and
even the details of holding a referendum, the people's initiative and the people's survey, which, admittedly,
deserves to be borrowed in Ukrainian legislation. Furthermore, it is absolutely safe to say that the Fundamental
Law of the Federal Republic of Germany of May 23, 1949 distinguishes between a referendum, the people's
initiative, and the people's poll. Investigating such a law-making power of the Ukrainian people as the people's
survey, it is impossible not to recall that Chapter VI, unfortunately, of the no longer current Law of Ukraine
“On All-Ukrainian and Local Referendums” of July 3, 1991 No. 1286-XII, which was called “Advisory survey
of citizens of Ukraine”, made provision for two types of advisory survey of citizens of Ukraine, namely:

a) an advisory survey of citizens of Ukraine or (a consultative referendum), which was stipulated by
Avticle 46, Part 1 of which noted that to identify the will of citizens when solving important issues of national
and local significance, all-Ukrainian and local advisory surveys of citizens of Ukraine (consultative
referendums) can be conducted in accordance with the procedure stipulated by the aforementioned law. The
results of the advisory survey are reviewed and considered upon decision- making by the corresponding state
bodies. Part 2 thereof stipulated that if draft laws, other decisions of the Verkhovna Rada of Ukraine, or
decisions of the local council of people's deputies do not correspond to the results of the All-Ukrainian or
relevant local advisory survey, then such laws, decisions can only be adopted by a majority of at least
two-thirds of the total number of People's Deputies of Ukraine or Deputies of the corresponding local Council
of People's Deputies;

b) public opinion survey, which was consolidated in Article 47, established that public opinion surveys
are conducted in a different order than stipulated by the Law of Ukraine No. 1286-XII “On All-Ukrainian and
Local Referendums” of July 3, 1991, or on issues that, according to the aforementioned Law of Ukraine, cannot
be submitted to all-Ukrainian and local referendums, do not have the status of an advisory survey of citizens
of Ukraine (consultative referendum) and the legal consequences that follow from this [25].

The analysis of the above suggests that 1) at that time there were two types of advisory survey of citizens
of Ukraine: a) advisory survey of citizens of Ukraine (consultative referendum); or b) Public Opinion Survey;
2) the first of them — advisory survey of citizens of Ukraine or (consultative referendum): a) was considered
as the will of citizens of Ukraine; b) was conducted to solve important issues of national and local significance;
¢) was divided into all-Ukrainian and local; d) its results were considered and reviewed by the corresponding
state bodies upon making decisions; €) if the draft laws, other decisions of the Verkhovna Rada of Ukraine, or
decisions of the local Council of People's Deputies did not correspond to the results of the All-Ukrainian or
local advisory survey, then such laws, decisions could only be adopted by a majority of at least two-thirds of
the total number of People's Deputies of Ukraine or deputies of the corresponding local Council of People's
Deputies and this gives grounds to assert that they had legal force and caused legal consequences. Considering
the above, taking care of improving the constitutional legal status of the Ukrainian people, it is necessary to
make provision for and restore the right to the people's survey in the Constitution of Ukraine, including in
relation to regulations. For example, Part 2, Article 40 of the Constitution of the State of Argentina of May 1, 1853
(as amended in 1860, 1866, 1898, 1957, and 1994) stipulates that the Congress or the President of the State, in
accordance with their powers, have the right to declare a consultative popular referendum and in this case
voting is not mandatory [26].
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The law-making power of the Ukrainian people is the right to national examination of regulations and
draft regulations. National examination of regulations and draft regulations is sometimes called public or
social. Upon investigating the people's examination of regulations and draft regulations as the law-making
powers of the Ukrainian people, it is impossible not to mention the Resolution of the Cabinet of Ministers of
Ukraine No. 61 “Issues of Conducting Anti-Discrimination Examination and Public Anti-Discrimination
Examination of Draft Regulations” of January 30, 2013, which stipulates that public anti-discrimination
examination is performed by public organisations, individuals and legal entities within the framework of public
discussion of draft regulations [27]. In addition, Paragraph 3, Part 1, Article 21 of the Law of Ukraine
No. 1700-VII “On Prevention of Corruption” of October 14, 2014 stipulates that public associations, their
members or authorised representatives, as well as individual citizens, in their activities on combatting
corruption have the right to “... conduct, order public anti-corruption examination of regulations and draft
regulations, submit proposals to the corresponding authorities based on the results of the expert examination,
and receive information from the corresponding authorities on the accounting of submitted proposals” [28]. In
this regard, it can be argued that the people's examination of regulations and draft regulations is a requirement
of the time, which is conditioned upon the modern level of democracy, the need to organise interaction between
the Ukrainian people and public power institutions, establishing their common responsibility for the future
development of society and the state. Therefore, this right of the Ukrainian people should undoubtedly find its
constitutional consolidation, especially since it is being intensively popularised.

CONCLUSIONS

To summarise the above, the law-making powers of the Ukrainian people constitute a set of their primary,
fundamental rights and obligations, which are assigned to them in regulations or exist objectively to ensure the
ability to initiate, discuss, adopt, introduce changes and amendments, cancel regulations of various legal force
and territorial scale of application. Attributes of law-making powers of the Ukrainian people include:

— a set of rights and obligations of the Ukrainian people or a certain part of it, i.e., most importantly,
collective rights and obligations;

— the law-making powers of the Ukrainian people are primary, fundamental, inaugural, inalienable,
meaning that by implementing them, the Ukrainian people determine the main regularities of the law-making
powers of all other subjects;

— they are consolidated in regulations or exist objectively;

— they are provided to ensure the ability to initiate, discuss, adopt, introduce changes and amendments, and
cancel regulations;

— these regulations may have different legal force. Namely: the Constitution and laws of Ukraine, sub-legislative
acts, charters of the territorial community, etc.;

— these regulations may have different territorial scope of application.

The types of law-making powers of the Ukrainian people include their rights to: people's initiative
(people's law-making and people's referendum initiative); local initiative; people's veto; people's discussion of
draft regulations; people's survey on regulations; people's expertise of regulations and draft regulations.
Furthermore, it is necessary to amend the Constitution and laws of Ukraine, making provision for the institution
of the right of people's initiative, and within its framework — the right of people's legislative initiative and the
right of people's referendum initiative, as well as the possibility of combined use of the above-mentioned two
rights. Admittedly, the right of people's referendum initiative is stipulated by Part 2, Article 72 of the
Constitution of Ukraine, but it raises a lot of questions. It is also necessary to make provision for and restore
the right to the people's survey in the Constitution of Ukraine, including in relation to regulations. Ultimately,
the law-making powers of the Ukrainian people cannot completely fail to exist, they cannot be symbolic or
such that exist only for the legalisation of regulations that have been developed in advance and are beneficial
to public authorities. They should be fully consolidated in regulations. In any other case, the authorities will
not understand, estrange itself from and conflict with the Ukrainian people.
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IleTrpo MoiiceiioBuu PadinoBu4

Hayionanena akademis npagosux nayk Yrpainu
Xapkie, Ykpaina

Kagheopa meopii ma ¢inocogpii npasa
Jlvgiscoruii Hayionanvrull ynigepcumem imeni leana @panxa
JIvsis, Vrpaina

Cepriii IlerpoBny PadinoBu4

Kageopa xoncmumyyiiinoeo npasa
Jlvgiscoruii Hayionanvruil ynieepcumem imeni Ieana @panxa
Jlvsis, Yrpaina

Outer 3inosiitopny INankesuu

Kageopa 3azanvro-npasosux oucyuniin
JIvsiscoKuil depoicasrull yHigepcumem HympIlHIX Cnpas
JIveis, Yrpaina

IHTEI'PAJIBHICTD IIPABOPO3YMIHHA SAK METO/JOJIOI'TYHA ITPOBJIEMA

AHoTais. AKMyanbHicMb 00CTIONHCEH s 3yMOBIeHA NPoYecamu NApai3ayii cimoiaoHo-IinocopcoKux i Menmooon0iuHUX
3acad opucnpyoenyii i maxkumu, wo 6i00y8arOmMbcs HA Ml Yux Npoyecis, cnpobamu meopemuyHo20 NOOOJIAHHSI
KOHKYPEeHYii «nO3UMuUBICIMCcoKUXy i «pupoOHUX» nioxo0ig 00 pO3yMiHHA NPasa 6 CKIaodi iHmespamueHo20 Npasopo3yMiHHs.
Memotwo cmammi € uAGNEHHS eNniCMEMONOSIMHUX MPYOHOWi6 noOY006U THMESPAbHUX KOHYEeNnyili Npasopo3yMiHHI,
NPONOHYBAHHS HANPAMKIE iX NOOONAHHA MA OOTPYHMYBAHHA 8APIAHMY THMESPAMUBHO2O PO3YMIHHI NPAaA HA 34cadax
NOEOHAHNA OIANeKMUYHO20 Ul NOMPEO0B020 MeMOOOA02IUHUX Ni0X00i8. OCHO8HT MemoOdu 00caiodiceHus. 3 onepmsam Ha
odianekmuuny J02IiKy pPO3KPUBAEMbCA CYMHICMb [HMEZPAMUSBHO20 NPABOPO3IYMIHHA AK CHpoOU 30ilicHUMU cuHmes
cynepeunugux nioxooie 00 OCMUCTIEHHS NpAed, Npoyec IHMe2PYBAHHS NPA8OPO3YMIHb OCMUCTIOEMbCA K 3HAMMS
cynepeurHocmetl y pO36UMKY NPAGOGUX A6UUY, A THME2POBAHICMb NOCMAE AK BKIIOYEHHS OKPeMUX MOMEHMI8 MmaKozo
po36umKy 0o ckaady OuHamiunoi yinichocmi. Ha ocnogi nompe608020 nioxody oOIpYHMOBAHO KpUumepitl OCMUCIEHHs
NeBHUX AUy K NPABOBUX. SHAUEHHS NPOBe0eH020 Q0CHiOdCceH . [Joe0eHo, wo iHmeapy8anHts GIOMIHHUX NPABOPO3YMIHL €
3a80aHHAM, AKe Modice Oymu 30ilCHeHe Ha 3acadax OlaNeKMUYHoL, a He YOPMATbHOL 102iKU, A MAKOIC 13 30epedrceHHAM
BIOMIHHOCMEL MA CYynepedHoCmell Midc 00 €OHYy8anuMu KoHyenmyaivhumu eiemenmamu. OOIpYHMOBano, wo nio uac
nompe603a0080jeHHs 8i00)Y8AEMbCA IHMESPYBAHHA BIACMUBOCMEN NEeSHUX ABUWY 6 Npoyec NI00CbKO20 iCHYBAHHS,
HAOYymmsi HUMU CIAmMYCy JCUTMMEBO HeOOXIOHUX, d BIOMAK | HOPMAMUGHO 3HAYYWUX CKIAO08UX Ybo2o npoyecy. Biomax
npagogicme cmMae pe3yromamom OislbHICHO-NPAKMUYHO20 [HMEZPYB8AHHA MuX AGUW, 5AKIi CIyeyloms HeoOXiOHuMU
CKAA008UMU HCUMMEISTLHOCIT TIOOUHU Y COYTYMI

KuiouoBi ciioBa: inmeepanvie npagopo3yminns, oiareKmuxa, nompeoosuti nioxio, MOHI3M, RIIOPANI3ZM, CUHME3
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INTEGRATION OF LEGAL UNDERSTANDING AS A METHODOLOGICAL ISSUE

Abstract. The relevance of the study is conditioned upon the pluralisation of the ideological, philosophical, and
methodological foundations of legal science and attempts to theoretically overcome the competition of “positivist” and
“natural” approaches to understanding law as part of an integrative legal understanding taking place against the
background of such pluralisation. The purpose of the study is to identify the epistemological difficulties in constructing
integral concepts of legal understanding, suggest solutions for them, and justify the option of integrative understanding
of law based on a combination of dialectical and need-based methodological approaches. Main research methods. Based
on dialectical logic, the essence of integrative legal understanding is covered as an attempt to synthesise contradictory
approaches to understanding law, the process of integrating legal understanding is interpreted as removing contradictions
in the development of legal phenomena, and integration appears as including individual moments of such development
in the dynamic integrity. Based on the need-based approach, the study justifies the criterion for understanding certain
phenomena as legal. Importance of the present study. It is proved that the integration of different legal understanding is
a task that can be performed based on dialectical rather than formal logic, meanwhile preserving differences and
contradictions between the combined conceptual elements. The study proves that during upon satisfying the needs, the
properties of certain phenomena are integrated into human existence, acquiring the status of vital, and therefore
normatively significant components of such existence. Therefore, the rule of law becomes the result of activity-practical
integration of the phenomena serving as necessary components of human life in society

Keywords: integral legal understanding, dialectics, need-based approach, monism, pluralism, synthesis

INTRODUCTION

One of the most popular trends in the Ukrainian philosophy of law and general theoretical legal science is the
aspect designated as integrative (“integral”, “synthetic”) legal understanding. Its emergence is primarily due
to the pluralisation of the methodological foundations of theoretical legal science; the desire to update and
expand its cognitive tools, overcoming the bipolarity of classical conceptual approaches to understanding law —
“positivist” and “natural”, methodological limitations and one-sidedness of each of them. At present, one of
the intentions that can feed integration trends in legal science is also the desire to take “the correct” path of
understanding law. In this context, research-to-practice events devoted to it can be an additional evidence of
the relevance of this issue in the post-Soviet space [1; 2]. At the same time, it would probably be unfair to
attribute the above-mentioned pragmatic motivation to all participants of these forums, since the problem in
guestion exists regardless of the intentions of their organisers and has a general methodological significance.

Nevertheless, the above demonstrates the urgency of the problem of integrativity in legal understanding for
philosophical and theoretical legal science in the post-Soviet space, in particular in Ukraine. In the electronic
version of the Encyclopaedia of Modern Ukraine, the concept of integration (Latin integratio — replenishment,
restoration) is interpreted as “combining any elements into a single whole, as well as combining and
coordinating the actions of various parts of an integral system; the process of rapprochement and interaction
of individual structures” [3]. In the philosophy of law, some of the above definitions of integration receive a
specific semantic content. Thus, integrative (“synthetic’) philosophical and legal concepts first emerged at the
end of the 19" century in the works of B.O. Kistiakivskyi, O.S. Yashchenko, P.G. Vinogradov as a “means to
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reconcile” [4] the competing areas of understanding law, primarily jusnaturalism and legalistic positivism, and
later received further development in the United States (J. Hall, G. J. Berman et al., P. R. Teachout) [5-7].

The authors of the present study have reasons to believe that integrity as an attribute of the concept of
legal understanding should describe the state of unity and indissoluble semantic integrity of its structural parts
(ideas, concepts, principles, etc.) as components of those concepts whose elements have been integrated. This
state should reflect the emergence of a fundamentally new quality and heuristic in the newly formed version
of the understanding of law, which was absent from the original concepts. Currently, various aspects of the
problem of integrativity in legal understanding attract the attention of representatives of both legal and
philosophical sciences [8]. In particular, some integrative opinions of Ukrainian and Russian philosophers of
legal science of the late 19" early 20™ centuries (O.A. Prybytkova, V.M. Zhukov, M.P. Alchuk, etc.), modern
integrative theories of legal understanding and problems of synthesis of methodological approaches have
already been investigated [4; 9-12]. Attempts to create original integrative-oriented concepts of both legal
understanding and socionormatics in general were made both in the West (A. Kaufmann, R. Dworkin, R. Alexi)
and in the post-Soviet space (G.V. Maltsev, R.A. Romashov, V.M. Shafirov, V.I. Pavlov, etc.). Non-classical
ontologies of legal reality developed in Ukraine (S.l. Maksimov) [13] and in Russia (I.L. Chestnov) have an
integrative direction [14]. Among the English-language publications of recent years, particular attention has
been is drawn to the consideration of the psychological and typological foundations of inclusive theories of
law [15], attempts to substantiate “hybrid natural law” [16], the legal theory of ethical positivism [17] and its
deontological versions [18].

Proponents of the integrative aspect in understanding law often employ the concept of law as an
extremely broad figurative representation covering ontologically diverse phenomena (ideas, norms, social
relations), which, however, are somehow connected by the authors of concepts with a particular semantic
dominant (usually legalistic), which, obviously, according to integrativists, should be considered law itself.
Researchers have also long used sociologically coloured concepts, such as “legal life”, “legal reality” (R. Ering,
M.A. Gredeskul, E. Anners, O.V. Malko, M.I. Matuzov, etc.), “legal field” (P. Bourdieu), etc., one way or
another aimed at expanding the scope of “legal” beyond the state's volitional decisions. The idea of building
an integrative legal understanding has gained not only its adherents [19], but also opponents [20], as well as
those who are wary of the ideas of “integrativists” [21]. Therewith, the point of criticism is usually directed
against individual attempts to implement integrativity; the lack of an integral definition of the concept of law
is indicated as the main drawback [20, p. 8]. In this regard, the authors of this study note that the publications
of critics of the idea of integrativity, and sometimes even its individual supporters, unfortunately, frequently
lack methodological self-reflection, which the issues under study admittedly deserve. The essential ones
include a) the problem of being and thinking synthesis of opposites and b) the task to develop a specific “legal
object of knowledge”, formulated by J. Hall [5]. The exceptional complexity of the latter task is the reason
that, as is not unreasonably noted by modern researchers, “in most cases, legal reality is the context of scientific
reasoning, and not their subject”. [22, p. 8]. Considering the specified state of research on the subject matter,
the purpose of the present study is to identify the epistemological difficulties in constructing integral concepts
of legal understanding, suggest solutions for them, and justify the option of integrative understanding of law
based on a combination of dialectical and need-based methodological approaches.

1. MATERIALS AND METHODS

The solution of these research problems requires relying on several interrelated conceptual approaches, general
scientific, and special methods and means of research, which together form the methodology of the present
paper. Considering the understanding of the conceptual approach as a worldview axiomatic idea based on
extremely general categories, which postulates a general research strategy, selection of facts and interpretation
of research results [23, p. 138], basic philosophical and ideological methodological approaches, on which
further arguments of the authors of this study are based, they became dialectical and necessary.

Thus, based on the dialectical methodological principle of contradiction [24; 25], the authors solved the
problem of covering the essence of integrative legal understanding as an attempt to implement a synthetic
combination of contradictory approaches to understanding law as an integral phenomenon. Based on the
methodological principle of unity of the logical and the historical, the integration of those phenomena that for
certain reasons are considered legal into human need-satisfaction activities is interpreted as removing
contradictions in the process of their dialectical development. The need to rely on dialectical methodology is
conditioned upon the fact that the task of developing a concept of law that would consistently include
competing approaches to its understanding seems almost impossible to solve from a strictly positivist and
scientific standpoint. Instead, a more optimistic prospect for such a synthesis arises based on turning to
dialectical logic [26]. It is from such positions that the formal logical mutually exclusive answers to the
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question of what is law can be considered as the result of reflecting/constructing various aspects of law as a
complex and multifaceted phenomenon: the integration of conceptual elements of excellent legal understanding
is the creation of their new and organic unity and integrity and should be the result of an act of synthesis.
Therewith, this refers to a synthesis where the contradictions remain — and, consequently, to a synthesis
performed based on the methodological principle of unity of being and thinking, and not by some formal
logical procedure that is the opposite of analysis.

The dialectical approach is logically combined with the need-based approach as a special type of
activity-based methodological approach. The special significance of the need-based approach here lies in the
fact that through its mediation, the present study implements an anthropocentric interpretation of phenomena
that are considered legal. The use of the dialectical basis of development in combination with the
methodological principle of consistency allows comprehending integration as the inclusion of certain aspects
of legal development in the organic integrity that is formed as a result. Further, both methodological
approaches — dialectical and need-based — are based on the use of philosophical and legal methods as
procedures for interpreting and applying extremely general categories upon studying those phenomena that are
reflected in the term-concept of law, as well as concepts of legal understanding. Most importantly, this refers
to methods of convergence from the abstract to the concrete, with the help of which the idea of synthesis as a
combination of opposites is defined in the models of integrative legal understanding constructed by individual
legal scientists. The method of convergence from the concrete to the abstract, which is reversed relative to the
above, serves, in particular, as a means of identifying the operation of dialectical laws in the interaction of
alternative areas of legal knowledge. The method of theoretical modelling is used here to represent law as a
universe and a multiverse.

The appeal to the system approach and general scientific methods of system analysis was conditioned
upon the need to describe the current state of development of the problems of integrative legal understanding.
To clarify the semantic meanings of related concepts of integrativity, integrity, and integrability in the context
of the problem of legal understanding of legal science, the study employed the industry methods and techniques
(means) of etymological analysis. These philosophical and general scientific methods are implemented using
various research methods — conditioned upon the chosen conceptual approaches and corresponding cognitive
methods of activity operations aimed at establishing and interpreting those phenomena that are part of the
subject of this study. Most importantly, such methods (techniques) include general scientific research
techniques of abstraction, comparison, and classification.

2. RESULTS AND DISCUSSION
2.1 Epistemology of integrity: monism or pluralism?

As early as in the legal science of the 19" — early 20" century, the main areas in the development of legal
ontology and epistemology were clearly identified: monistic and pluralistic, metaphysical and positivist, which
still determine the divergence of opinions on the problem of integrity in legal understanding. An illustration of
a kind of logical-positivist “purism” can be L. Petrazhytsky's criticism of the use of the term “law” as a general
designation of positivist and jusnaturalistic ideas [27, p. 380-381]. Justified by the outstanding legal scientist,
the “impossibility” of “positively” combining this law with “due”, “proper” law follows, evidently, from the
Kant's dualism of what exists and what is due. Therewith, L. Petrazhitsky recognised numerous varieties of
positive law (“intuitive”, “official”, “book”™, “judicial”, etc.) [27, p. 410 et seq.].

Another example of law-recognising pluralism is the position of B. Kistiakivskyi, who defended the
multiplicity of manifestations and concepts of law: “since there are sociological, psychological, state-
organisational, statutory manifestations of law, therefore, not one, but several concepts of law are scientifically
legitimate” [28, p. 179, 191-193]. The realities mentioned by the Ukrainian researcher can be considered both
as existentially independent phenomena, and as various manifestations of a certain single essence, a
phenomenon of law subject to reflection in its concept. After all, Kistiakivskyi argued the following: “there is
no doubt that there should also be such synthetic forms that would combine these concepts into a new type of
cognitive unity” [28, p.195]. For his part, A. Yashchenko noted that “it is necessary to abandon artificial, albeit
convenient monism from the very beginning and come to terms with pluralism, although more complex and
difficult, but more consistent with a diverse reality” [29, p. 58]. At the same time, despite the fact that
B. Kistiakivskyi and A. Yavienko put forward the task of combining “causal” and “teleological” interpretations
of law, the problem of such a combination in a single concept and creating a certain “synthesis of multi-
differences” in the legal understanding remains practically unresolved to this day.

In Soviet legal science, as is known, monistic epistemology and the corresponding approach to the
knowledge of law prevailed. Therewith, in general theoretical legal science of the late 1970s — early 1980s,
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there was a discussion between supporters of two types of monism, which can be designated as synthesising
and distinctively differentiating. The first was represented, in particular, by the positions of V. Nersesyants [30],
and the second — by the opinions of S. Alekseev (1983) and P. Rabinovich (1979, 1981). Thus, V. Nersesyants,
referring to the well-known expression of Karl Marx: “the concrete is concrete because it is a synthesis of
many definitions, and therefore the unity of the diverse”, sought to develop a holistic Hegelian approach to
understanding the essence and concept of law. According to V. Nersesyanets, theoretical legal science can
exclusively refer to different manifestations of the same essence of law and offer different definitions of a
single concept of law [30, p.26].

S.S. Alekseev, on the other hand, wrote: “attempts to construct a single multidimensional concept that
would cover all the previously described meanings of law are hardly justified. On the contrary, a differentiated
approach is needed, wherein in each case of employing the term “law” it is necessary to see the scientific status
of the problem and, accordingly, correctly, scientifically accurately use the corresponding terminology and
special scientific methodology” [31, p.116]. In contrast, V. Nersesyants was advocating for “...combining
analysis with synthesis, complementing differentiation with integration of convergence from distinctive
abstract definitions of law (by synthesising them) to its concrete concept” [30, p. 33] (at present, V. Nersesyants'
approach is being developed by his students (V.A. Chetvernin et al.). A peculiar example of the development
of a dialectical-materialistic approach to building legal understanding was the L.S. Yavich's concept of the
multi-stage essence of law. Similarly to V. Nersesyants, the researcher believed that the essence of law as a complex
and multi-level phenomenon is somewhat unique and inherent in many-sided manifestations of law [32]. At the
same time, L.S. Yavich relied on the principle of contradiction, which served as a cognitive means of transition
from one to another, a deeper moment of the essence of law. In this regard, the researcher believed that science
can contain at least three different definitions of the concept of law, which reflect the essence of different
procedures that unfold in the process of legal genesis [32, p. 45].

At present, the well-known Ukrainian legal theorist M.I. Koziubra is also asking questions about the
synthesis of approaches to the knowledge of law, drawing attention to the complementarity of cognitive and
value-based ways of mastering legal reality [33, p. 10-11]. It gives a negative answer to the question of the
possibility of combining differing ideological and value methodological positions on which the three classical
types of legal understanding are based, and to develop a single integrative (multidimensional) understanding
of law on this basis: “These positions are so different, even antagonistic, that any attempts to overcome
differences between them are doomed” [33, p. 20] (the authors of this study add: doomed provided that this
refers to preservingthe differences in the initial principles of legalism, the sociology of law, and jusnaturalism
(i.e., their identity), and, at the same time, about overcoming these differences in the act of integrating the
mentioned types of legal understanding (i.e., accordingly, their non-identity). Therewith, M.l. Koziubra notes
as follows: “if we abstract from the ideological attitudes on which the relevant concepts are based, and focus
on the forms of existence of law, on which the attention of these concepts is focused, then its understanding as
a phenomenon that exists in various manifestations, forms, and guises will undoubtedly be enriched. And in
this respect, the synthesis of the achievements of these concepts is not only possible, but also necessary” [33, p. 20].

At first glance, there may be some inconsistency in the position under consideration. Thus, on the one
hand, here, yet again, the pluralism of forms and manifestations of the existence of law as a single phenomenon
is recognised. The synthesis of achievements in question actually involves not so much their fusion, but rather
mutual complementarity. On the other hand, there is an obvious cognitive pessimism in the issue of theoretical
and conceptual synthesis of conceptual approaches, since the contradiction between the identity and non-identity
of the methodological foundations of legal concepts is insurmountable. However, it appears that this
contradiction can be removed in the process of dialectical development of legal thinking. The idea of the unity
of law as a polymorphic phenomenon, perhaps should suggest the possibility of synthesising specific conceptual
foundations on which classical types of legal understanding are based [34]. And even though M.I. Koziubra
leaves the question of the unity or multiplicity of concepts of law open, the thesis of the unity of the
phenomenon of law with the multiplicity of its “manifestations, forms, and hypostases” seems to correlate in
a certain way with synthesising monism in the legal understanding.

Notably, two different ontologies of legal reality — pluralistic and monistic — correspond to the distinction
between two ideas about the universe — as a universe and a multiverse (H. Ortega y Gasset, M. Epstein). The
latter idea correlates with the idea of a multiplicity of legal realities, legal worlds, the idea of a multiverse of
law — as opposed to the idea of law as a certain formally and logically closed universe. The structure of the
universe of legal realities appears as a multiplicity of figurative and conceptual distinctions that are not
fundamentally integrated [35, p. 46-48]. And even theough the modern foreign research of the logical-positivist
direction justifies the existence of pluralism of various logics is [36; 37], the sacramental question “Is an
internally integral, and not a total integrative definition of law possible?” [2, p. 65], the authors of this study
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believe they one can only answer that the criteria for the integrity and organicity of the combination of features
of law are beyond purely formal logic, and, apparently, beyond cognitive forms of cognition in general.
Consequently, the tension between integrative concepts of understanding law and antagonistic “unary”
(V.1. Kuznetsov) and discrete-monistic philosophical legal concepts forms two groups of cognitive attitudes.
The first of these groups includes attitudes to a broad socio-humanitarian synthesis, bridging the gap between
scientific and non-scientific knowledge, law-cognising optimism, universalism, and generally conciliatory
intentions. The second category includes rationalistic scepticism, sometimes brought to agnosticism,
multiversalist interpretation of socionormatics, distinctivism, relativism, and theoretical positivist purism.

The existing pluralism of integrity appears to be quite inevitable, given the fundamental impossibility
(and, ultimately, the absence of the need) of combining “any and all” versions of legal understanding. Instead,
it is possible to combine only their individual conceptual elements. Thus, sometimes the conceptual
components of legalistic positivism are combined with individual semantic elements of jusnaturalism, which
can be evidenced, in particular, by the concepts of “inclusive positivism” or “ethical minimum in law”. Next,
the authors of this study address another point that concerns understanding the meaning of the concept of
integrity. In most cases, the concepts of integrative orientation are based on an understanding that can be called
unifying: this refers to combining two or more features of legal nature. A substantial disadvantage of this
understanding is that it allows concealing the eclectic and mechanical nature of the combination of these
features behind the appearance of a certain “synthesis”.

2.2 Integral human-centred legal understanding in the light of the dialectic of need-satisfaction

Therefore, it appears necessary to clarify the meaning of the attribute of integraty, which should be endowed
with the legal understanding sought by many legal scientists. The authors of this study believe that such
integrity, first of all, is the result not of an abstract logical-theoretical (often arbitrary) combination of some
one-order conceptual elements, but, instead, a manifestation of activity-practical transformation,
“humanisation” of natural and social reality in the process of human satisfaction of the most important needs
of its existence and development. In this regard, it is the need-based approach that allows presenting social
and, in particular, institutional and legal practice as the basis for integration, inclusion of certain elements
(ideal or material) in such practice, their value and theoretical understanding. Secondly, it appears that the
answer to the following key question should be decisive here: which phenomenon is integrated into the
composition of another phenomenon, i.e., it becomes an integral component, an element of the latter? [38, p. 84].

The most common methods of constructing an “integral” legal understanding nowadays are two
intellectual operations: the first is that from several long-known variants of multi-semantic legal understanding,
certain attributes of the phenomenon are removed, wherein each of them is proposed to reflect the term “law”,
and the second is that several such attributes are sequentially arranged in one sentence (most often separated
by commas — as its homogeneous members), and the judgment obtained this way is declared an “integral” legal
understanding. The eclecticism (mechanisticness) of such a set of features seems obvious — especially in cases
where their selection and even the sequence of presentation are not justified in any way. In such a sentence,
the noun certifies that meaningful, system-forming core, on which, as it were, various adjectives are strung,
which specialise (diversify) the declared allegedly updated, “fresh” legal understanding. However, the
above-mentioned core can usually be identified with one of the long-known classical variants of legal
understanding, primarily with legalistic-positivist or with natural.

But the currently proposed integral version of legal understanding (according to such working titles
as, for instance, “human-centred”, “human-dimensional”, “anthroposocial”, “anthropological”, “humane”) is
built in a fundamentally different way, developed according to a different content criterion — the human-need
one [38, p. 84]. In this regard, the authors of this study recall that according to the long-existing socio-
materialistic need-based approach justified by P.M. Rabinovich, the term “law” should reflect certain
opportunities to meet the needs of a person in their existence and development in society, predetermined by
the achieved level of their development and provided by the responsibilities of other subjects of society.
Therefore, the legal nature (pertinence to the law) of certain phenomena is determined by their ability to serve
as conditions or means of satisfying human needs. This property of such phenomena is formed only in the
process of social practice of people, that is, their interrelationships, interaction. Consequently, the law is a
social phenomenon (and not, for instance, biological, chemical, cosmic). It, therefore, arises in the process of
human social life, as a result of “meeting” of human needs with external phenomena that are capable of
satisfying these needs. In other words, the process of need satisfaction involves the integration (inclusion,
entry) of certain properties of real phenomena (both natural and social) in the existence of human individuals
and their groups. And then such properties, having acquired (in accordance with the specified legal
understanding) a legal nature, are immersed, embedded in the very existence of a person, which, thanks to this,
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is improved and optimised. Therewith, the satisfied need of a certain person disappears (at least temporarily),
but the ability to serve the satisfaction of similar needs of other people remains a corresponding phenomenon
in the future, and this is considered as the general, i.e., normative, nature of such opportunities. Thus, human
rights as its certain opportunities are realised, used by it, becoming a necessary, natural component of human
existence. An adequate reflection of such a situation can be the terminological expression “law in a person”.
This gives grounds to consider the need-based legal understanding to be integral, i.e., it is a person who is
recognised as the system-forming core generating the legality of certain phenomena as necessary tools for
satisfying one's ontological, existential needs — phenomena that are integrated into the existence, life activity
of a person in society. The human-need interpretation of the integrity of legal understanding proposed herein
can, admittedly, be the subject of further discussion. However, be that as it may, the humanism and
humanocentrism of such a legal understanding appear to be implicit [38, p. 85].

The possibilities of conceptual integration and the viability of the synthesis of various elements and
foundations of various concepts of legal understanding directly depend on the performance of several
conditions: the distinction of integrity as an organic integrity, on the one hand, and mechanical, eclectic, and
semi-random combination of elements — on the other hand; understanding the idea of integrity from the
standpoint of dialectical logic, in particular with the reliance on the principle of contradiction as the
fundamental law of social development, the principles of identity of being and thinking, unity of logic and
historical, theoretical, and practical [39, p. 211-232; 40].

CONCLUSIONS

The prospect of integrating different legal understanding is a task that can be performed based on dialectical,
and not formal logic, while preserving the differences and contradictions between the combined conceptual
elements, the synthesis of which becomes possible based on the dialectic of the existing and the due both as
content and form, essence and phenomenon. At the same time, insurmountable methodological limitations on
the path towards building an integral legal understanding are the fundamental inconsistency of umerous
methodological approaches, such as, in particular, state-legal monism and legal pluralism, value-normative
absolutism and relativism. Scientific-positivist consideration of socionormative phenomena is difficult to
combine with syncretism of value-coloured legal representations that seek to cover substantially different
guality phenomena: this is how the tension between the ideas of complementarity of contradictory positions,
wherein each of them retains its meaning and its scope of application, and such an integrative project, wherein
individual combined elements “dissolve” is revealed. Given the possibility of combining only individual
conceptual elements in different versions of legal understanding, but not mutually exclusive methodological
approaches to understanding law as such, pluralism of integrals in legal exchange is inevitable.

Recognition of the existence of a multiverse of legal realities as their differentiated multiplicity makes
possible the coexistence of various concepts of law, each of which, in turn, can be the result of a synthesis of
legal features. Although there may be a certain complementarity relationship between such concepts, these
concepts nevertheless remain autonomous and non-integrated. The meaning of integrity in legal understanding
is most fully and adequately expressed by activities to meet human needs — social practice. The latter can reveal
the semantic objectivity of integrity, cover the social and individual significance (utility or harmfulness) of a
particular combination of conceptual elements of understanding law to meet the needs of human existence and
development. It is in the process of need satisfaction that the humanistic understanding and activity
transformation of natural and social phenomena takes place, the integration of their certain properties into
human existence, their acquisition of the status of vital, and therefore statutorily significant components of this
process. Thus, legality becomes the result not of an a priori or abstract-theoretical, but of activity-practical —
meaning-making and meaning-converting — integration of the phenomena serving as integral components of
human existence in society.
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THE PROBLEM OF THE NATION AND NATIONAL VALUES
IN THE IDEOLOGY OF MARXISM

Abstract. Analysis of the influence of the ideas of Marxism on the national values of the Kazakh people in the Western
and Soviet Union were founded by K. Marx and his ideological partner F. Engels. Although the ideas of Marxism were
intended to resolve the economic and social contradictions that occurred in Western countries, they belonged to this view.
And the communist ideology, formed on the basis of Marxism, bypassed Western culture and radically changed the
national values of the Kazakh state within the Soviet Union, the culture of thinking. ldentification of the main mistakes in
the ideas of Marxism and the consequences of one-sided scientific concepts took place in further development. In this
article the author analyzes the Soviet government on the way of creating a formation of communism with the definition
of one-sided scientific factors that took place in the ideology of Marxism and the state of Kazakhstan that was part of
Soviet Union and its cultural essence. The author proves that the main mistake in the ideology of Marxism is that the
problems of national values remain outside the process of society; ideologists turned a blind eye to this problem and as
a result, have lost the existing opportunities

Keywords: Marxism, ideology, freedom, nation, national code, national values

INTRODUCTION

Any society in the process of its historical evolutionary development will naturally demand material and
spiritual values. Social relations in society become more complicated, if they do not timely solve the needs for
material and spiritual needs, they can lead to various social conflicts. Famous German philosophers K. Marx
and his ideological companion F. Engels shared their impressions of these problems of the development of
society as other social scientists. K. Marx and F. Engels considered that the strongest capital, goods, money
and relations stimulates historically evolutionary development of society. Every conscious person is the fruit
of his period and time, it is thought so because the period and time during which K. Marx and F. Engels lived,
became the main reason for that. But these two persons not only expressed their thoughts on the development
of society, but also made an ideology that encourages the thought of all mankind, their aspirations for the
future [1-3].

K. Marx lived in the middle, at that time there was a formation of the capitalist states of Europe.
Production plants and capital were owned by Representatives of the bourgeoisie who ruthlessly exploited
workers. K. Marx and the ideological companion F. Engels were unable to approach these events seriously
when they leave wealthy families. K. Marx, as a journalist, tried to reveal the arbitrariness of the authorities of
that time as much as possible. As a result, Karl Marx, became a victim of critical thoughts, was forced to move
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from Germany to Paris and then to England. The era of Karl Marx's life, the social space of Europe, the way
out of the dead end of the capitalist formation needed the thoughts of philosophers and sociologists. The period
when society was divided into two parts, the bourgeoisie possessed endless wealth through the exploit of the
labor of the working class, K. Marx understood well the suffering work groups that did not have any resources
in their hands, during this period Marxism appeared [4; 5].

The idea of Karl Marx served as the main ideology for the countries within the Soviet Union, etc., when
it contributed to the revision of the capitalist formation, which takes place in real forms in the social space of
Europe and the solution of problems aggravated in social relations, improving the position of the working class [6].
From this interval you can see how much we understand the viability of the idea of K. Marx and Marxism. As
a result, we understand that the Western countries know how from the Marxist idea and are mistaken with their
re-election to the Soviet Union for more than half a century. The following methods of cultural studies were
used in the course of analyzing the ideas of Marxism, comparing the cultural values taking place in the Western
and Soviet Union. Cultural-evolutionary method, structural-functional method, historical comparative method.

1. MATERIALS AND METHODS

In order to dwell on the problem of national and national values in the ideology of Marxism, first of all, briefly
analyze the philosophical views of K. Marx from the point of view of cultural studies, his ability to understand
economic and social conflicts in society, characteristic of the Western social space. At the same time, some
concepts and ideological values in the views of K. Marx are not fully realized in the formation of the communist
formation. First of all, the following question arises. Philosophical views of Karl Marx, which surprised the
whole world with their sharp thoughts, would they be devoted to solving the economic and social contradictions
of any society that took place in the world, or to the solution of economic and social contradictions occurring
only in Western countries? If K. Marx admitted that Marxism was intended to resolve economic contradictions
that took place only in Western countries, then for some reason it did not take place in Europe, but the culture
of thinking, the lifestyle was completely different and the capitalist formation classified by Karl Marx at that
time, and the working class in it took place in Russia which had not been formed yet in the countries that later
became part of it and in other states outside Europe. This question was surprised not only by the adherents of
the idea of Marxism, but also by the author of the ideology of Marxism, K. Mar, if he was alive at the
beginning of the 20" century.

Inter-class struggle caused by the economic and social relations that took place in the 19" century in
European countries greatly worried K. Marx. He, being a lawyer and journalist, first began to criticize political
power. Later K. Marx interested in the works of G.V.F Hegel (1993) who were influencing the German nation
with his inspiring thoughts, then he began to criticize their works and developed with his thoughts. He tried to
solve the social conflicts occurring in society with the help of materialistic dialectics with his sharp thoughts,
relying on idealistic dialectics of G.V.F. Hegel (1993). According to K. Marx the world originates from matter
but not from consciousness (according to G.V.F. Hegel, from spirit) including the historical evolutionary
development of society, that is, “Consciousness of people doesn’t determine their existence/being, but their
social being determines their consciousness”, became the catchword of that time [1]. K. Marx classified it into
five formations referring to the historical evolutionary development of society. That is, the first commune,
slavery, feudal, capitalist and K. Marx Communist formation. The main mistake in understanding the
philosophical view of K. Marx is that all the states at that time in Russia and Central Asia (all states within the
Soviet Union, etc.) not all of these stages, that is, not a full-fledged place of the capitalist formation, as | thought
K. Marx. In addition, there is a low level of knowledge of individuals who are able to think independently.
The main factors include the extremely low education level of the herd of workers, which Marx claims.

2. RESULTS AND DISCUSSION

In general, K. Marx, as an economist, sociologist, philosopher understood very well the social situations in
Europe and, accordingly, evoked new ideas. G.V.F. Hegel sought to explain the conflict between economic
and social relations in society through his work “master and slave” [2]. And Karl Marx, deeply analyzing this
point of view of his teacher G.V.F. Hegel, understood that economics is the main reason for resolving class
conflicts that occur in a society that is characteristic of the social space of Europe. And when the master was
fulfilling the capitalist bourgeois, he tried to prove that the activity of the slave served the working class. In
fact, in the competence of the working herd, apart from their honest work, there was nothing, and the capitalist
is a bourgeois openly, without a proper assessment of their work was doomed to the slavery of the master. The
position of the teacher K. Marx G.V.F. Hegel recognized some dialectical legality of the transformation of the
slave to master and the master to the slave, but turned a blind eye to other values.
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In Russia and her family, the Kazakh country did not know the ideas of K. Marx mentioned above. In
1917, an event filled with political content took place in Russia, that is, the Romanov dynasty, which had ruled
Russia for 300 years, collapsed. As a result of the revolution, power passed into the hands of the Red Terrors.
The tragedy of power in the Russian Empire, when the most common Marxist ideology on the basis of the red
terror in the hands, it all came down from the will of weak countries to live, Kazakhstan is one of them, that
is, the state. The leader of the Red Terrors took power into the hands of V.I. Lenin. In the first years, he came
to a common conclusion with the intelligentsia of the Kazakh people, after whom 1.V. Stalin was taken under
the power, destroyed the entire intelligentsia of the Kazakh people. Of course, this is another topic.

In the life of V.1. Lenin, developing the ideas of Marx, he also added his own thoughts. One of them is
the strategic program NEP (New Economic Policy), based on the economy. V.1. Lenin was more literate person
from a prosperous family than his revolutionary companion 1.V. Stalin. indeed, The NEP program he proposed,
allowed states such as modern Kazakhstan within the Soviet Union to create a separate Kazakh autonomy and
develop socio-economic problems based on national cultural values [3]. Unfortunately, the global process, the
political and economic course in which the Soviet Union adheres, was not like the representatives of our
intelligentsia. V.I. Lenin did not fully support the existence in accordance with the ethno-cultural values of
other nationalities [4] V.I. Lenin after his death, K. Marx's ideas with the ideological principle of “Marxism-
Leninism” made themselves for about seventy years in regions belonging to the Soviet Union and others.
K. Marx did not believe that in the future according to its theory, that is, the latest achievement of the historical
evolutionary development of mankind in the formation of the communist formation, Russia will be the first
and there will be a revolution in this state. The main reasons: First, the imperfection of social relations in the
capitalist formation in Russia, and second, the full-fledged formation of representatives of the working class
and their low level of education. Such conditions also existed in Kazakh autonomy at that time, and other
factors that laid the foundation for K. Marx, and then V.I. Lenin, which led to the fact that the communist
ideology, which developed its though, was not fully implemented in our society.

Any ideology needs sacrifices. The communist ideology founded by K. Marx completely denied both
the sacrifice and the culture of citizens' thinking. During the period of colonization of Russia interrupted by
spiritual roots, and it led to the creation of communism on the basis of communist ideology, negligence towards it.
“Carelessness leads to a parade, a premature death”, — says A. Chekhov. If we consider the essence of any
person in the unity of three dimensions, that is, body, soul and spirit, then this phenomenon, containing in the
unity of all, which has the meaning of life, these are national values. Among the main factors influencing the
formation of values, we include: the family of an individual, nationality of origin and the social environment
that directly influences the formation of a culture of individual thinking. Unfortunately, all these facts did not
have interconnection, balance in the space of the communist formation, which should be formed on the basis
of the ideology of communism.

It should not surprise any scientists that the existence of any person is physiologically similar to each
other, occurs in radical specific qualities from the point of view of psychological and spiritual, that is, the
culture of thinking related to consciousness. According to the evolutionary theory of the English natural
scientist Charles Darwin, the flexibility of any creature, depending on the state of the environment, is based
on three factors: hereditary variability, the struggle for life and natural sorting. In his philosophical approach,
K. Mar, in his philosophical point of view, in the process of proving materialistic dialectics, also relied on
the evolutionary theory of Charles Darwin, consisting of these three factors. At one time, the teacher of
K. Marx G.V.F. Hegel noted four major centers of civilization in defining the meaning of the concept of world-
class freedom, stressing that freedom at the level of absolute truth takes place in the future in Germany [5].
And K. Marx considered world-class freedom to be a phenomenon occurring with the victory of the
proletarians of all countries. In fact, if there is a need for freedom, then it must be remembered that cultural
values are the criterion of need. Due to the fact that freedom in this sense is a culture of thinking characteristic
of every nation, it has a great influence on the formation of culture, and, accordingly, there is a political system
for managing the spiritual foundation of any society and social environment (a source of economic capital).
Taking into account this process of development of society, of course, it became known that K. Marx’s view
was intended only for the social space of Western countries from the very beginning. At the same time, those
who insanely own his views, continuing the communist ideology, include: leaders and revolutionaries,
scientists and peoples who sacrificed a false slogan are responsible.

Party leader Alash formed in the Kazakh autonomy, one of the intellectuals of the Kazakh nationality
A. Bukeikhanov, from the very beginning looked doubtfully at Marx's ideas, and for the first time publicly
expressed | thought and opposition leaders of the Soviet Union. A. Bukeikhanov and members of the Alash
Party proved the imperfection of this system, that some ideas of a socialist society, communist ideology on the
way of creating a Kazakh nationality fundamentally contradict national values and culture. Now let's consider them.
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The formation of a nation is an unshakable phenomenon that deepens the roots. In the ethnological
science of the formation of a nation, there have been various theories, but still not fully determine the existence
of a nation. Its main reason lies in the fact that the properties of the national code, which is any individual do
not assimilate their confidentiality by the culture of thinking of this nation, but remain secret, not disclosing
and hiding to those who showed interest. In order to communicate with the fate of any nation and comprehend
them in the culture of thinking, it is necessary to familiarize with the cultural values of this nation and think in
their language. In order to carry out such activities, a scientist must not only devote his whole life to the study
of a particular nation, but also teach them cultural values, as mentioned above, to speak a language and think
in that language. In his era, K. Marx understood this situation very well, therefore his philosophical views,
especially on the essay Capital, aroused great interest among Russian thinkers and revolutionaries. According
to historical data, K. Marx studied the Russian language in order to understand the culture of thinking of the
peoples of Russia, gets acquainted with the works of the Great Russian poet A.S. Pushkin. After studying the
Russian language and comprehending it in the culture of the thinking of this nation, his works require further study.

In general, another important situation is in comparing the policy of the Western colonial countries and
the Russian Empire in the colonization of the Kazakh people, one can be convinced by the Russian Empire in
the impartiality of the national values of local peoples, and sometimes in unfair decisions. However, despite
the fact that the main economic goals for making profit are the British and the French, the colonialists of other
countries, the main feature of the Russian Empire is a radical change in the systemic structure of local peoples
in the development and adaptation of social space under the influence of the geographic environment, as well
as to a halt in development and a centuries-old the flourishing of the root of these peoples. As a result, the
Russian Empire, during the colonization of the Kazakh people, not only found benefits from a political and
economic point of view, but also led to the massive perpetuation and deprivation of the Kazakh nation of
spiritual roots. The madman condemns his very existence by spiritually collapsing [6]. In particular, the main
reason for the spiritual destruction of the Kazakh nation is, first of all, the elimination of the Khan system, and
then the disappearance of the court. This tragedy, which fell on the beginning of the Kazakh nation, caused
concern among the scientist Sh. Alikhanov who lived at that time. He shared his opinion in the “record on
judicial reform”, emphasizing the fundamental disagreement with these violence of the Russian Empire [7].
But there were no results from this. Let us consider the characteristic issues of the disappearance of the
management system characteristic of the culture of thinking and the reality of the national Kazakh society.

The Russian Empire intended not only to economically use the natural resources of the colonized
Kazakhstani country, but also in the future to take these lands into full ownership. The underground political
actions carried out for this purpose began to look for the weakest sides of the decomposition of the Kazakh
society, which lived in a nomadic culture. It regulates all the social needs of Kazakhstan society, that is a
family, religion, culture, economy, politics, etc., institutions were based on centuries-old traditions. Open
opposition to traditions was very unprofitable for the Russian Empire. At the same time, the need of the Kazakh
people for customs and traditions stood above the Islamic religion. Realizing the importance of the traditions
of the Kazakh society, the Russian Empire found a systemic content of national values that underlie their
systematic service. When national values lose their content, traditions that are always held in society on a
permanent basis, in need, test new views; negatively affect the development of society until new values are formed.

For the Kazakh society of that period, the elite group responsible for the management system was the
main standard of whole cultural values. In the culture of the Kazakh people, they thought: “nobility”, “master”
holding the reins of government, “judge”, “host”, “saint” and others who managed to combine traditions and
Islam, and the authors of the concepts were the protagonists of national values and the bridge between state
and people. At the same time, the main features of these actors from the crowd were some of the representatives
of the existentialist philosophy of the 20" century, Sartre's concepts of “responsibility” and “concern” in
defining the essence of human freedom [8] was the main categories in their thinking culture. Although political
power was in the hands of one of the elites, the “judges”, they were always under the control of the judges.
And the judges were talented people who took care of people. The political balance in Kazakhstani society
was built on such harmony that power did not turn into a personal glove. If we look at the concepts of
democracy and freedom in this context, we see that democracy is not a political system imposed by force from
the outside, but a set of actions arising from the need and responsibility for values through the culture of
thinking of each nation.

From the system of government of the khanate in Kazakhstani society, we can see not only a simple
hierarchical relationship that exists in some societies, but also a true picture of the nature of the nation, based
on freedom and necessity. The Russian Empire used this living space of the Kazakh society, which is a
continuation of the ancient nomadic culture, in the implementation of its ideas. The structure of Kazakh society
consisted of several stages based on traditions, that is, from villages collected from zhuzes, clan and close
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siblings. Of course, the coexistence of close brothers and siblings is one of the criteria inherent in nomadic
culture, understandable to all scholars and researchers, and together with the zhuzes there is no clear answer
to attempts to occupy a certain territory so far. During the meeting, the sides discussed issues related to the
implementation of the state program “Cultural heritage” for 2004-2006, as well as issues related to the
implementation of the state program “Cultural heritage” for 2004-2006. In addition, the role of the generic
system is very important in the issue of the national code.

The concept of a national code is one of the important issues that have been frequently moving lately [9].
The main reason for the importance of this concept could be attributed to several factors, first of all, the concept
of a nation. There are a lot of forecasts of various sciences about the emergence of a nation, including
ethnological science, which deals with this very issue. If we look at the problem of the nation from the point
of view of cultural science, then we can give the following definition. A nation-conscious humanity is a space
in which a cultural work of Homo sapiens takes place, that is, it has a different level of different cultures. One
of the cultural scientists O. Spengler, in his work “The Decline of Europe”, noted eight civilizations of the
world [10], but it is a pity that the Turkic civilization cannot be found in this work. In general, as a civilization
of the Turkic civilization, the scientists of the world have not yet unanimously admitted. This is a very sad
situation for all mankind, striving for the knowledge of truth and science. Most scholars classify nomadic
culture as one of the most typical cultures and form actions that do not contradict the ethics of science. But
ecological consciousness, which today is becoming a global problem, that is, the culture of life in combination
with the surrounding nature, the most efficient use of natural resources, was formed, first of all, among these
nomadic cultures. In addition, the owners of the nomadic culture, as the first virgin lands, not only tamed wild
animals, but also used not only labor forces, but also fully satisfied everyday needs, brought works of a world-class
brand from clothes, dishes, art [11].

Mashhur Zhusup, who lived in the twentieth century, said that by observing the behavior of domesticated
animals, mankind can correct drawbacks in the soul and learn edification [12]. In this regard, there is a winged
expression filled with a philosophical meaning in the Kazakh nation: “the cattle is like the owner, the owner is
like the grazing cattle”. His philosophical concept contained very important, deep thoughts. Any “thing in
itself” that comes into contact with a person, as a result, not only turns into an “thing for us” [13], but also
fully adapts to human being itself, the culture of thinking. From social relations, it expands the horizons of the
human spiritual world, broadens the horizons of the soul from contact with animals through training hands. In
their image, trying to understand the world, various works of art, kuis, dances were born. You can see only
one of the most wonderful works dedicated to various inhabitants of the surrounding nature: lame kulan, bee,
camel, a swan, etc. from the history of the emergence of all these works of nomadic culture. According to
M. Heideger, we see how he received an assessment, and not to adapt being to himself, that is, to penetrate
into the surrounding being. In order to penetrate into the life of the inhabitants of the surrounding nature and
show their state at that moment, he needs a rich language. Only through the wealth of language can one get
into the state of being, depict and understand its facets. Therefore, M. Heidegger's thoughts, it is significant
“language-house of being” to say that [14].

Another philosophical meaning of the aforementioned winged word can be seen in social relations
occurring in modern society. 20" century was the century of new technologies changing without exaggeration.
In a modern post-industrial society, the main task is to master new technologies, that is, everything we do is
technology. There is no way for a citizen of a modern society to develop from technology; this is a globalization
requirement for all of humanity in the world. According to the forecasts of philosophers, the “Technotronic
era” radically changes the culture of thinking of mankind and their attitude to values [15-17]. In his works
“The Question of Technology” and “The Turn” M. Heidegger comprehensively analyzed the positive and
negative aspects of mastering the “truth” of being through technology [14].

Although the Marxist point of view was convinced that the communist formation could be formed as a
result of technology and new technologies, it could not at all link it to national values. As time has shown, the
Soviet government, one of the great world powers in politics, ceased to exist. This process shows that the
content of the concept of nation is a phenomenon deeply rooted in the definition of science in any field. At the
same time, the fall of Soviet power obliged all specialists in the field of social sciences and humanities to pay
more attention to the problems of the nation, to their centuries-old values, to show diligence, to show tolerance
in making certain decisions. The ideas of K. Marx, who formed Marxism, are still puzzling the philosophers
of the world. The works of K. Marx and his ideological companion Friedrich Engels, after about two centuries,
do not lose their value and require maximum analysis. Of course, in their works, they were the main reasons
not to raise the interests of the nation, that is, the social relations of Western states based on the general
economic problems of that time. In the social relations of Western states, there are two opposing classes, that
is, between workers and the owners of production and production equipment. The political elite that held power
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in the Western states (the first German chancellor at that time Otto von Bissmark), considering the ideas of
Karl Marx, managed to prevent the state from radical threats, timely passing thoughts through the grids. And
the attitude of the Russian Empire to the ideas of Karl Marx, attempts to turn it into a bell of power led to the
ideas of Marxism.

CONCLUSIONS

In general Marxism, there is no reason to completely reject the ideas of Karl Marx. Any thought happens in
advance and wear. Our task is to remove rape and develop it in line with the requirements of our time. In recent
years after gaining independence, there has been a tendency in our society to radically reject the ideas of
Karl Marx. In fact, Karl Marx admitted for the first time that his ideas were devoted to the West. But today,
given the process of globalization in the world economic process, as an example of the achievement of
developed countries of the Western economy from the economy, the task is to comprehend the works of Karl Marx.
Itis especially advisable for the CIS countries, rich in natural resources, to study and analyze the ideas of Karl Marx,
use rational ideas.

The general economic system in the process of globalization is divided into the whole world, but the
main impetus to it is economic cultural capital and natural resources. This approach was recognized by Karl Marx
in the era, but the fruit of cultural capital did not interest Karl Marx with the problem of the national brand.
And the national brand in the economy is the main problem of modern society. Our country cannot be surprised
to recognize countries with advanced economies from science, new technologies, but through the products of
the national brand it can recognize other countries besides the economy. In turn, the presence of products and
goods of the national brand proves how high the competition and organization of this nation. The ideas of Karl Marx
will undoubtedly contribute to the implementation of this activity.
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Ouser Muxogaioud OMenbuyk

Kagheopa kpuminanvrozo npasa ma npoyecy
Xmenvruybkuil yHieepcumem ynpasninia ma npasa imeri Jleonioa FO3vko6a
XmenvHuyvkui, Yxpaina

Mapis IlerpiBna My3unka

Kageopa meopii npasa i kpuminansHo-npoyecyanbroi JisibHoCmi
Hayionanena axkademis Jepoicasnoi npuxopoounoi ciyscou Yrpainu imeni boeoana XmenvHuybkoco
Xmenvnuyvkutl, Yepaina

Mukoaa OaekciiioBuu Ctedanuyk

Komimem 3 npasoeoi nonimuxu
Bepxosna Paoa Ykpainu
Kuis, Ykpaina

Ipuna IlerpiBHa CTOpOKYK

Kageopa xoncmumyyitinozo, aominicmpamusroz2o ma QiHancosozo npasa
XmenvHuybkuil yHigepcumem ynpaeninia ma npasa imeti Jleonioa FO3vko06a
Xmenvnuyvkutl, Yxpaina

Inna AnaroJaiiBHa BaieBcbka

Kageopa misicnapoonux mediakomyHikayitl i KOMyHIKAMUGHUX MEXHOI021l
Kuiscoruii nayionanvnuti ynieepcumem imeni Tapaca lllesuenko
Kuis, Ykpaina

IMPABOBI IIJICTABH OBMEKEHHS TOCTYITY HA IHOOPMAIIIO:
DPLITOCOPCHKHUN ACITEKT

Amnorauis. [[leudke nowupenns inmepremy ma KOMYHIKAYIUHUX MEXHOL02II NOPYULYE NUMAHH 00CmYnY 00 IHpopmayii,
ocobnuso oocmyny 00 iHgopmayii uepes inmeprem. Kinvkicmo ingopmayii 6 mepesici nocmitino 30i16ulyemscsi, i
B800HOUAC DOKAAOAEMBC 8Ce Dible 3YCUNb, WOoO NEBHOI0 MIPOIo 0OMedcUmu 00Cmyn Kopucmyeayis 0o nei. Yum oinvue
obMmediceHb CIMEOPINIOMb OepIICcABHi Opeanu y yil cghepi, mum Oinbuie 3yCuib OOKIA0AEMbCA, Wob obitmu abo nopyuumu
yi 3ab60ponu. Binonuii 0ocmyn 00 ingpopmayii 6 0eMOKPAMUYHOMY CYCRITbCMBL MAE CMAMU NPAGUILOM, A 0OMEICEeHHS
Ybo20 npasa — euHamkoM. Lli obmedceHHA NOBUHHI OYMU UIMKO SUSHAUEHI 3AKOHOM I 3ACMOCO8Y8AMUCA aulie y
BUNAOKAX, KOU HEOOXIOHO NOBAXCAMU 3AKOHHI MA JHCUMMEBD 8AJICIUGI IHMepecu, MakKi K HaylOHAIbHA be3neka ma
KoHghioenyitinicms. OCHOBHOK Memoi0 Yb020 OOCTIONCEHHS € PO32A0 NPABOSUX MA COYIANbHO-PINOCOPCHKUX acnekmis
docmyny 0o inghopmayii. Obmedsicenns docmyny 00 OOKYMeHMI8 5K 3aco0i6 Macosoi iHpopmayii npakmuxysaniocs 3
OasHix uacis. J[0cnioxcenHs 8UCBIMIIOE HAABHI CYNEPEYHOCII ma 8I0CMABAKHS ) peanizayii npuryunise peanizayii npasa
Ha iHgopmayiio 6 Yrpaini na pisni 3akonie ma niozaxonnux axmis. [locriosxcenns kiacughikye inghopmayiio 6ionogiono
00 xapaxkmepy oOMediceHsb (30TUCHEeHH ) KOHCMUmMyyiiiHux npas ma c8o0600 y ingopmayitnii cgepi. byno susenero, wo
3aKOH00ABCME0 YKpainu He cucmemamusye nepeix Kongioenyilinoi ingpopmayii 8 eounomy peanamenmi Ha 6i0MiHy 8i0
pociticokoi ¢edepayii ma nadae 0cHO8HI munu KouQiOenyinoi ocobucmoi ingopmayii. Byno ecmanoeieno, wo
obmedicentsi 6y0b -AKUX 60600 ma npas MooUHU, Y MOMY YUCTE 8 THPOPMAYIUHOMY NPOCTNOPIL, MOICHA 6CIAHOBUMU 3d
00NOMO20I0 PI3HUX Ppe2yAAmopie, OOMIHYIOUUMU ceped AKUX € maki pieni peanizayii: npasoguil (3akoHo0asuull);
MOPAIbHA CaAMOCBIOOMICMb CYCRIIbCMEA, A8MoHOMHIcCmb ocodu. Onucano ocobaugocmi ma cepu 0ii peeyisamopie
obmedicennsi c60600 ma npas a0OuHU. s obmedicenus docmyny 00 iHhopmayii UKOPUCTHOBYIOMbCS PI3HTI Memoou
3axucmy it 6i0 HECAHKYIOHOBAHO20 HAOXOONCEHHS, KL MOJCHA PO3OLIUMU HA 08I 2pynu. oQiyiliny ma HegpopmansHy

Karouosi ciioBa: kougioenyiiina ingpopmayis, acnexmu 00cmyny, pieHi 8np0o8a0’CEHH s, Xapakmep 0OMediceHb
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LEGAL GROUNDS FOR RESTRICTING ACCESS TO INFORMATION:
A PHILOSOPHICAL ASPECT

Abstract. The rapid spread of the Internet and communication technologies raises the issue of access to information,
especially access to information via the Internet. The amount of information on the network is constantly increasing, and
at the same time more and more efforts are being made to limit users' access to it to some extent. The more restrictions
state bodies create in this area, the more efforts are made to circumvent or violate these prohibitions. Free access to
information in a democratic society should be the rule, and restriction of this right — the exception. These restrictions
should be clearly defined by law and applied only in cases where legitimate and vital interests, such as national security
and privacy, need to be respected. The main purpose of this study is to consider the legal and socio-philosophical aspects
of access to information. Restricting access to documents as media has been practiced since ancient times. The study
highlights the existing inconsistencies and lags in the implementation of the principles of exercise of the right to
information in Ukraine at the level of laws and subordinate legislation. The study classifies information according to the
nature of restrictions (exercise) of constitutional rights and freedoms in the information sphere. It was discovered that
the legislation of Ukraine does not systematise the list of confidential information in a single regulation in contrast to the
Russian Federation and provides the main types of confidential personal information. It was found that restrictions on
any freedoms and human rights, including in the information space, can be established with the help of various regulators,
the dominant among which are the following levels of implementation: legal (legislative); moral self-consciousness of
society; autonomy of the person. Features and spheres of action of regulators of restriction of freedoms and human rights
are described. To restrict access to information, various methods are used to protect it from unauthorised receipt, which
can be divided into two groups: formal and informal

Keywords: confidential information, aspects of access, levels of implementation, nature of restrictions

INTRODUCTION

Every person has the right to freedom of expression; this right includes freedom to seek, receive, and impart
information and ideas of all kinds, regardless of frontiers, either orally, in writing or in print, in the form of
art, or through any other media of their choice. Human rights must not remain declarative. In recent years,
Ukraine has been gradually approaching the community of world powers in which democratic values are
developing. The report of the American human rights organisation Freedom House on the state of freedom in
the world recognises Ukraine as a free country [1]. However, there is no reason to claim that the protection of
human rights and freedoms is an integral part of Ukrainian legal culture and legal space. In the context of
identifying ways to further improve the system of human rights protection, the object of study is to ensure the
right to information. Humankind has vivid examples of the negative consequences of restricting rights in the
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information space. In practice, such a concept of restriction of liberty took place in the brutal censorship of all
information produced in the post-Soviet countries, which caused social discontent that eventually led to the
collapse of states. Legal restrictions on information freedom in the USSR were entirely based on ideological
considerations, which did not reflect the real needs of society.

Nowadays, Ukraine should strive to maximise media freedom in both the structural (commercial) and
social (freedom of speech) sense. The transition to new technologies and channels of information distribution
has radically changed the field of mass communications and the media, while conventional methods of
regulating access to information are becoming a thing of the past. In an era of rapid technological change and
convergence, archaic methods of state control over the media are becoming increasingly unfair, unjustified
and, ultimately, unusable [2]. Despite advances in this area, many issues remain unresolved, including the
absence or weakness of national freedom of information legislation and the low level of compliance in many
countries. No country in the world can isolate itself from global change, and the future of any state depends on
how it uses new communication technologies and responds to globalisation in the fields of economy, politics,
and culture. However, insufficient development of philosophical and methodological aspects of the categorical
status of access to information, ignoring its complex nature, which requires interdisciplinary research and
involves the specification of features of the development of ways to protect it has led to a cognitive situation
of uncertainty, both in economics and law.

1. MATERIALS AND METHODS

The phenomenon of human freedom throughout human history has been one of the objects of philosophical
research. Freedom in different eras has been studied by thinkers as a special value, including considerable
attention always being paid to information freedom. In the context of the subject matter, it is appropriate to
note the position of Kant and philosophers of the late 19" — early 20" century. According to I. Kant, freedom
in society is conditioned by nature itself to the solution of the greatest problem of the human race — the
achievement of a universal legal civil society in which there is freedom — nature demands it. It is to nature that
Kant attributes what he calls its “plan” — the development in the conditions of freedom of all natural
endowments inherent in humanity. Freedom, according to Kant, is the only primary, innate right inherent in
every person by virtue of their belonging to the human race. According to I. Kant, the essence of the natural
purpose of freedom is that freedom is not just a good in general, not just a space for self-satisfaction, a merciful
life, but a social space of activity, the development of natural endowments for the ascending development of
the entire human race [3].

According to Kant, any action is impossible without including the due in its structure. From this principle
of ethical completeness, he derives the famous categorical imperative: man lives among people, therefore, due
as a measure to limit arbitrariness is required for the action to become real [4]. Thus, freedom, in essence, is a
common, natural, integral property of every person in society. However, he has already laid the initial
foundations for substantiating the concept of restrictions on human rights. This is the idea of the emergence of
natural struggle, competition, finding balances between different interests or “freedoms” of many people and,
as a consequence, the need for a certain regulatory environment. Continuation of the development of the
research base of restrictions on the exercise of freedoms and human rights belongs to Berdyaev, who singled
out “formal freedom”, which, in his opinion, is expressed in the formula: I wish something that | want to be
s0; as well as “material freedom”, which is expressed in the resolution: I want something to be. In his opinion,
in formal freedom the will has no object of choice and direction; in material freedom such an object exists [5].
Classical philosophers were replaced by researchers who developed concepts of the information society, where
information freedom is considered as a necessary mechanism for the development of information civilisation.
This approach has a more methodological, general philosophical nature, which equips researchers with the
methodology of studying the information society as a whole: D. Bell, M. Castells, M. McLuhan, E. Toffler [6-9].

The development of information technology and computer science has led to the consideration of issues
within the knowledge and skills of working with information using information devices and technologies [10].
The study of the phenomenon of information as a scientific and philosophical category is conducted within the
information approach [11; 12]. In recent years, scientists have been studying the phenomenon of information
and the problems of informatisation of society from different positions: legal, social, philosophical, economic,
technical and technological, etc., which are closely interrelated (A.D. Ursula, K.K. Kolina, I.M. Gurevich and
others) [13]. With the accumulation of theoretical and empirical material, the development of philosophical
and methodological framework, there is a possibility and necessity to develop a new scientific field that studies
the features of information freedom as a multifaceted phenomenon of modern information civilisation. At
present, this area can be referred to as a legal category and integrates socio-philosophical, cultural, legal, and
informational approaches. But in the works of researchers, it is more represented from one position, and there
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are virtually no studies that investigate it in a comprehensive dimension, which puts the subject matter to
the fore.

The methodological framework of the study included philosophical, social, analytical and legal research
methods. General scientific and special methods were also used. The main provisions of the legal framework
for regulating the right to information at the international, national level and in some regional areas are studied.
The applied methodology allowed to develop the main directions of optimising the application of the principle
of restricting the right of access to information and choosing effective regulations for implementation in the
national legal system. The methods used allowed to obtain reliable and substantiated conclusions and results.
As one of the main methods of analysis, the study used the comparative method, which allowed to compare
the domestic practice of implementing this principle in the process of human rights protection with the legal
framework for regulating the object of study in the European Union and internationally.

At the theoretical level of analysis, the study investigated the fundamental provisions of the legal
framework of regulation and exercise of the right of access to information in the aspect of protection of human
rights at the international, foreign, and national levels. The descriptive method allowed to present the results
of the study in a logical sequence. Methods, synthesis, analogy, system, classification, and analytical methods
were also used during the study. The normative method was used to analyse aspects of issues arising within
the framework of legal regulation of human rights in the context of access to information. The evaluation
method allowed to conclude on the level of consideration and implementation of the recommendations of
international organisations in the national legal system to establish the optimal level of restrictions on access
to information.

The method of synthesis allowed to solve the research problems through its application to primary
sources on this issue. The application of the analytical method to these primary sources allowed to make
recommendations regarding the implementation of the provisions of European and international legislation
into the national legal system; identify the main areas of experience in its application in the process of human
rights protection and compliance of national systems with the international base and judicial practice. Methods
of induction and deduction are used to analyse the content and structure of legislative texts, the characteristics
of legal provisions in the context of the subject matter. The historical method was used during the analysis,
which allowed to study the process of development of philosophical understanding of information law and its
limitations in rule-making and legal doctrine at different stages of development. The genetic method allowed
to identify stages in the evolution of the right to access information and the system of human rights protection
in this legal field, to establish their sequence in time and to trace how and under the influence of which factors
the provisions governing them changed. The structural and functional analysis allowed to consider the features
of the structural organisation of modern institutions and organisations that introduce and apply access and
restrictions to information and protect human rights and monitor their observance, their interaction with each
other and with other institutions whose activities concern these questions in one way or another. To achieve
this purpose, a system of methods of cognition of socio-legal phenomena is also used, as the development of
a legal mechanism of provisions is a complex issue.

2. RESULTS AND DISCUSSION

An integral part of any information system is information, access to which is provided through the systematic
and prompt disclosure of information and through the provision of information upon request. Sources of
disclosure of information are official publications; official websites on the Internet; single state web portal of
open data; information stands and other ways. From ancient times it was practiced to restrict access to
documents as information carriers by individuals, to transmit it by special courier or pigeon mail, etc.
Currently, modern telecommunication channels are used to implement this restriction mechanism. However,
this approach requires significant capital investment.

Steganography is engaged in the development of means and methods of concealing the fact of message
transmission. The first traces of steganographic methods are found in antiquity. Thus, there is a description of
two methods of concealing information in the works of the ancient Greek historian Herodotus: writing the
message on the shaved head of a slave, then regrowing hair and sending the slave to the recipient, who again
shaved the slave's head to read the message. Another ancient way was to apply the message on a wooden board,
which was then covered with wax, and thus did not arouse any suspicion. Then the wax was scraped off, and
the message became visible. Currently, steganographic methods in combination with cryptographic have found
wide application in order to conceal and transmit confidential information. Cryptography develops methods
for converting information to protect it from unauthorised access. The right to receive information is an integral
part of the broader concept of “Right to freedom of expression”, which is reflected in Article 10 of the European
Convention for the Protection of Human Rights and Fundamental Freedoms [14]. With regard to the right to
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freedom of expression, including the right to information, Part 2 of this Article of the Convention determines
the grounds for their restriction. Furthermore, this article contains two conditions for the use of these grounds
in practice:

— determination of grounds at the legislative level; therewith, legal regulation of restrictions on the right
to information should allow a person to predict in advance under what conditions and within what limits they
can obtain a particular piece of information, and any restriction must meet the criteria of accuracy and
accessibility;

— being based on the criterion of “necessity in a democratic society”, which is developed in sufficient
detail and confirmed by European case law.

One of the most commonly used signs of determining the existence of this “necessity” is the
proportionality of restricting access to information. The measure of restraint must be proportionate to the
means and purpose of the restraint and be conditioned by an urgent public need. In general, the provisions of
Ukrainian constitutional law follow the European tradition and guarantee the right of everyone to freely collect,
store, use, and disseminate information. The Constitution of Ukraine contains certain restrictions on the granted
right [15] (parts 2, 3 of Article 34 of the Constitution of Ukraine). Despite this, there is still some inconsistency
and lag in the implementation of these principles of exercise of the right to information at the level of laws and
subordinate legislation. This can be clearly analysed on the example of the Law of Ukraine “On Information” [16].
Thus, the issue of establishing regimes of access to information, and in particular the validity of the application
of Article 30 of the Law of Ukraine “On Restriction of Access to Information”, is very controversial in practice.
The problem is that the article does not have clear criteria for reasonably classifying information as restricted.
This indicates that a fairly wide discretion is given at the stage of law enforcement, which can lead to a violation
of the rights of the subjects of information relations.

Furthermore, the current version of Article 9 significantly expands the grounds for restricting the right
of access to information that is inconsistent with the principles of the Convention and does not allow a person
to predict the extent of their possible conduct in advance. In particular, part 3 Article 9 of the Law of Ukraine
in the presented wording narrows the amount of information to which a citizen has free access. In this approach,
the legislator seeks to establish a list of permissible behaviours related to access to information, rather than
clear criteria for restricting such access, introducing the principle of “everything which is not explicitly
forbidden by law is allowed”. By the nature of restrictions (implementation) of constitutional rights and
freedoms in the information sphere, there are four main types of information (Fig. 1).

Information on the criterion of limitation

Information without restriction Information prohibited for distribution

Restricted information ) ) ) .
Other publicly available information

Confidential
information

State secret

Figure 1. Classification of information by the criterion of limitation

A state secret includes information that is protected by the state and recognised as such at the legislative
level, it contains information on intelligence, military, foreign policy, economic, counterintelligence,
operational and investigative, etc. activities. A distinctive feature of this information is that its dissemination
without restrictions can harm national security. The owner of a state secret is the state itself. Requirements for
the protection of this information and control over their observance are regulated by the Law of Ukraine “On
State Secrets” [17]. The law establishes a list of information that compares a state secret and a range of
information that is not subject to classification. It also stipulates judicial protection of the rights of citizens in
connection with unjustified secrecy, and defines bodies of protection of the state secret.

The degree of restriction of access to information constituting a state secret is determined by the degree
of secrecy, the criteria of which are established by the State Committee of Ukraine for State Secrets.
Confidential information is documented information, the legal regime of which is established by special rules
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of current legislation in the field of state, commercial, industrial, and other public activities. The owners of
this information are various enterprises, institutions, organisations, and individuals. The main subtype of
confidential information is personal information. Therefore, some of this information is subject to restrictions
by individuals or legal entities and cannot be subject to governmental authority. They establish the order of its
distribution at will in accordance with the law [18]. Notably, the legislation of Ukraine does not systematise
the list of confidential information in one regulation (Table 1 [19-25]). This list may be supplemented by at
least fifteen pieces of legislation containing basic confidential information about the individual, but it is also
not exhaustive and may be supplemented by other pieces of legislation.

Table 1. Basic types of confidential personal information

Information Legislative act
Information on nationality, education, marital status, religious beliefs, health | Law of Ukraine No. 2657 [16]
status, address, date and place of birth
About the registration number Tax Code of Ukraine [19]
Information about the place of residence Law No. 1382 [20]
Information on the personal life of citizens, obtained from citizens' appeals | Law No. 393 [21]
Information on the employee's remuneration Law No. 108 [22]
Information about the deceased Law No. 1102 [23]
A set of information about individuals who have suffered from violence Law No. 2229 [24]
Data on the person taken under protection in criminal proceedings Law No. 3782 [25]

For comparison, in the Russian Federation, this list is provided in the Decree of the President of the
Russian Federation “The List of Confidential Information” [26], where seven of its types are identified:

— personal data;

— secrecy of investigation and proceedings;

— official secret — official information of limited dissemination about state bodies or organisations
subordinate to them, as well as information obtained from external sources by employees of state bodies during
the performance of duties;

— professional secret (medical, lawyer, notarial, and other secrets);

— trade secret — scientific and technical, technological, production, financial and economic or other
information, including constituting the secrets of production (know-how), which has actual or potential
commercial value due to its unknown to third parties;

— summary of the invention, utility model or industrial design from the official publication of information
about them;

— information contained in the personal files of convicts, as well as information on the enforcement of
judicial acts [27; 28].

Although personal information has the status of restricted information, it is fully open to the data subject.
Only the latter decides on the transfer, processing and use of their personal data, as well as determines the
scope of subjects to whom this data may be communicated. Some personal data does not have a protection
regime, being well-known (for example, last name, first name, and patronymic). Sources of confidential
information about the legal entity are agreements, contracts, letters, reports, analytical materials, statements of
accounts, charts, schedules, specifications, and other documents drawn up on the activities of the legal entity.
Confidential information about a legal entity is in some sense identical to commercial information, and can
also harm a person if used by competitors. Trade secret is a kind of confidential information and includes
information of organisational, technical, commercial, industrial, and other nature. At the same time, civil
legislation makes provision for exceptions to information that cannot be considered commercial [29; 30]. A
special act on trade secrets has not yet been adopted in the country, although the process began in 2008 [31].
Restriction of access to information is carried out in compliance with statutory requirements (Fig. 2).
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Legislative requirements for the application of restrictions
on access to information

Solely in the interests of national security, territorial integrity or public order to prevent
riots or criminal offences, to protect public health, to protect the reputation or rights of
others, to prevent the disclosure of confidential information, or to maintain the authority
and impartiality of justice

Disclosure of information could cause significant harm to these interests

The damage from the disclosure of such information outweighs the public interest in
obtaining it

Figure 2. Legislative requirements for the application of restrictions on access to information

Restrictions on any freedoms and human rights, including in the information space, can be set by various
regulators, the dominant of which can be determined by the following levels of implementation:
— legal (legislative);
— moral self-consciousness of society;
— autonomy of the person — individual rules of the person including moral consciousness, tastes, world
outlook, representations, desires, etc.
That is, each regulator acts on its level: the law — on the state level, moral self-awareness — at the national
(or public) level, the autonomy of the person — on the individual level. For each of the regulators, certain
features can be identified and each of them is aimed at its own scope (Table 2).

Table 2. Features and scope of regulators of restrictions on freedoms and human rights

Regulator Manifestation Example
Autonomy of the Internal self-censorship A person who is convinced that any information is harmful
person of the individual or of no value to them will not regularly review its content

System of ethical-moral and

Moral - . .
. ideological-aesthetic norms . . . . .
self-g?r;(s)(;lic;ltjjness recognised an_d dominant in Negative public condemnation of any information
society
Generally binding rules o o o
Law established by the state, the Legislative prohlbl_tlon or rgstrlctlon of access to
implementation of which is information

ensured by legal coercion

The moral consciousness of society considers the issues of tolerance to the perception of the content of
information, suggests the reasons for justifying the restriction of access to certain information, in particular, as
an example, the relevant law enforcement agencies detect the spread of obscene materials on the Internet, and
prevent access to it [32; 33]. Thus, pornographic information “should be banned because it is harmful and
violates public prohibitions and certain standards of public conduct that reflect some unwritten arrangements
in a society. Society itself has decided that the dissemination of immoral materials that disorient people
contributes to the process of moral decentralisation and causes harm. However, foreign authors have a different
opinion about the prohibitions on obtaining certain information by the majority of citizens: “You are not
allowed to satisfy your tastes, not because their satisfaction is harmful to society, nor even because it is
immoral, but simply because we are not ready to endure it”. That is, the author hints at the existence of a
restriction by the public majority of the access of a minority with different tastes and views to information.
Notably, the law differs from the other two regulators in that it is official. Here, too, as a striking example, we
can touch on the same information that violates the moral foundations of society [34].

In this regard, the statement of Theodor Schroeder is correct that “printed publications, the main content
of which are articles describing in detail the immoral behaviour of individuals, spreading moral degradation in
society, are considered as undermining the public situation by detailing and justifying immoral behaviour,
which has a tendency to morally bribe young people, contributing to the choice of the wrong way of life and
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the commission of immoral acts. Undoubtedly, the legislator has the right to ban such publications without any
violation of rights”. To restrict access to information, various methods are used to protect it from unauthorised
receipt, which can be divided into two groups: formal and informal. Formal means of protection perform
protective functions according to a pre-arranged procedure without human intervention and include
mechanical, electrical, electromechanical, electronic, and other similar devices and systems that operate
independently of information systems, creating various obstacles to destabilising factors (door lock, screens).
Hardware — mechanical, electrical, electromechanical, electronic, optical, laser, radar, and similar devices that
are embedded in information systems or combined with it specifically to solve information security problems.

Software — software packages, individual programmes or parts thereof used to solve information security
problems. Software does not require special equipment, but leads to a decrease in the productivity of
information systems, requires the allocation of a certain number of resources for their needs, etc. Specific
means of information protection include cryptographic methods. In information systems, cryptographic means
of information protection can be used both to protect the processed information in the system components and
to protect the information transmitted over communication channels. The conversion of information can be
performed by hardware or software, using mechanical devices, manually, etc. Informal remedies, in contrast
to formal ones, are regulated by human activities and are divided into legislative, moral, ethical, and
organisational. To some extent, they resonate with the levels of implementation of restriction regulators
considered above. Legislative means — regulation of rules of use, processing, and transfer of information of
limited access by regulations which establish measures of responsibility for violation of rules of access to
information. These remedies apply to all subjects of information relations. Organisational means —
organisational, technical, and legal measures at the level of the organisation, which regulate the list of persons,
equipment, materials, etc., are relevant to information systems, as well as modes of their operation and use.
This also includes certification of information systems or their elements, certification of facilities and entities
for compliance with security requirements. Moral and ethical means — moral norms or ethical rules that have
developed in society or the team, compliance with which helps to protect information and restrict access to it,
and their violation is considered non-compliance and leads to loss of prestige and authority.

Despite the expansion and ease of access to information received, in many countries, new legislation
and restrictions, including blocking and filtering, are holding back the free flow of information on the Internet.
The age of digital technologies marks the advent of a truly democratic culture of participation and interaction,
and fulfilment of this opportunity is a major challenge today. With the advent of the new digital age, attempts
to restrict the free flow of information on the Internet are doomed to failure [2]. Admittedly, the right to
information, the right to disseminate and receive information in the age of global relations must belong to
everyone. However, there will be two classes in society: those who have access to the Internet and those who
do not. However, the right to information, the right to connect, are undoubtedly one of the fundamental
freedoms. According to Article 19 of the Universal Declaration of Human Rights, “Everyone has the right to
seek, receive, and disseminate information and ideas by any means and regardless of national borders”.
Therefore, the application of restrictions should be considered on a case-by-case basis using the “harm test”
and the “public interest test”, and should be expressly stipulated by legislation.

CONCLUSIONS

In the context of the development of the information society, the question of socio-philosophical aspects of
access to information arises among one of the most relevant and unresolved. As the analysis indicates, the
allocation of the issue of rights to access information from the general concept of property was not previously
understood as a socio-philosophical problem, and was considered only from a cognitive or legal standpoint.
From the socio-philosophical standpoint, the components of the real right to information were not considered,
which led to several problematic aspects in the regulation of this area. This issue was mostly part of the type
of property as a whole, intellectual property or ownership of material goods. Therefore, the applied approach
to the development of methodology for analysis and philosophical generalisation of ownership of information
and its components for use, receipt, sale, etc. can be considered a precedent.
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Boaoaumup ImutpoBuy I'oHuapenko

Hayionanena akademis npagosux nayk Yrpainu
Xapkie, Ykpaina

Kageopa icmopii deparcasu i npasa Yrkpainu i 3apy0iscHux Kpain
Hayionanenuii topuouunuii ynigepcumem imeni Apociasa Myopozo
Xapkie, Ykpaina

Jleanc Anaroaiiiopuy Huranan

Kageopa icmopii depacasu i npasa Yrpainu i 3apy0iscHux Kpain
Hayionaneruii ropuouurnuii ynisepcumem imeni HApociasa Myopoeo
Xapkie, Ykpaina

TEXHIKA Y3AT'AJIbBHEHHA PE3YJIBTATIB IIOPIBHAJIBHOI'O
ICTOPUKO-ITIPABOBOI'O JOCIIIKEHHSA

AHoTanisgs. Cmamms npucesuenHa 00CIIONCEHHIO MEeXHIKU YNOPAOKYSAHHS IHGopmayii, Ompumanoi y xo0i npoeederHs
NOPIBHANLHO20 ICIMOPUKO-NPAgoeo2o auanizy. [o ocnosuux cnocobie cucmemamusayii 0anux, 30Kpema, Hanexcams
rkaacugixayis i munoaoeizayis. Knacugixayis nposensiemocs y po3nodini 06 €kmis Ha NesHi KAAcu [ Modce MICImumu y
c60iti ocHo8i cami pizui kpumepii. Ilpu yvomy Kodxcha oxpema Kiacugixayis mae 30ilicHIO8AMUCA auuie Ha Niocmasi
oowiei oznaku. Tunonocizayis ua GiOMIHY 6i0 Kiacugixayii modce npoBOOUMUCA 34 HAOOPOM CYMMEBUX O3HAK U
CNPAMOBAHA HA NI3HAHHA CYMHOCMI 00CAI0NHCY8aAHUX Asuly. Byob-aKa icmopuko-npasosa munono2izayis 3a1excums 6io
obpanux Kpumepiig. Pezynbmamom nopisHanibHo20 iCMOpUKo-npago8o2o aHAizy Moxce Cmamu OMPUMAHHA YITUX
Macugie ingpopmayii, 01 YnopsaoKy8aHHs AK0I 00YIIbHO BUKOPUCIMOBY8AMU MEMOOU KAACMepHo20 ananizy. Knacmepnuii
aHaniz — ye CyKynHicmov NPULiomis, wo 003601810Mb KIACUDIKY8amu 6a2amoMipHi CHOCMePedCceH s, d o020 Memoio €
CMBOPEHHsL KIACMEPI8 — PYN CXOACUX Midic cOO0I0 00 'ekmis. ¥ cmammi Hagooumvcs i aneopumm Oill npu 3aCmMoCy8aHHi
KIACMEPHO20 ananizy. Yci nageoewni cnocodu cucmemamusayii ingpopmayii’ € 0CHO8010 015t NOOANLUOL OYIHKU OMPUMAHUX
O0aHUX, 20106HUM eneMeHmoM 5Koi € nosacHenHs. Came y npoyeci NOACHEHHS PO3KPUBAIOMbCS CYMMESI CIMOPOHU Ui
BIOHOWEHHSA NOPIGHIOBAHUX ICIMOPUKO-NPABOGUX 00 €EKMIE Ma 6CMAHOGNIOEMbCSA GHYMPIUHIT NPUYUHHUL 63AEMO36 A30K
Midic 00cniodnceHuMy  Oepaicagno-npagogumu asuwamu. Oyinka pe3yrbmamié NOpieHANbHO20 iCMOPUKO-NPABOGO20
00CTIOMNCEHHST He 3aKIHUYEMbCA NPOCMUM NOSICHEHHAM, a MOJICe NPOOOBIUCYBAMUCT MAKOIC U Y HANPAMKY HAYKOBO20
NPO2HO3Y8AHHSL, IO2IUHOI OCHOBOIO K020 € Memoo Moodentosants. [Ipoyec modenroeanns na cmaoii cucmemamusayii ma
OYIHKU pe3ynbmamie NOPIBHAIbHO20 ICMOPUKO-NPABOBO20 OOCTIONCEHH NPOXOOUMb Y OeKilbKd emanie, sKi makoic
OMPUMYIOMb C80€ BUCBIMIIEHHS Y CHIAIMNI

Kaw4oBi cinoBa: mexuixa y3acanvHents pe3yibmamie NOPI6HAIbHO2O ICINOPUKO-IPABOB020 00CIONCEHH S, KIACUpikayis,
MUNON02i3ayis, Memoou KidcmepHo2o aHalizy, npoSHO3Y8AHHS, MOOENI0BAHHS
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TECHNIQUE OF GENERALIZATION OF RESULTS OF COMPARATIVE
HISTORICAL AND LEGAL RESEARCH

Abstract. This study investigates the technique of organising the information obtained during the comparative historical
and legal analysis. The main methods of data systematisation include classification and typologization. Classification is
manifested in the division of objects into certain classes and can be based on a variety of criteria. Therewith, each
individual classification should be performed based only on one feature. In contrast to the classification, typologization
can be performed on a set of essential features and is aimed at understanding the essence of the phenomena under study.
Any historical and legal typologization depends on the selected criteria. The result of comparative historical and legal
analysis can be the production of entire arrays of information, to organise which it is advisable to use methods of cluster
analysis. Cluster analysis constitutes a set of techniques that allow classifying multidimensional observations, and its
purpose is to create clusters — groups of similar objects. This study also provides an algorithm for using cluster analysis.
All the above methods of information systematisation serve as the basis for further evaluation of the data obtained, the
main element of which is an explanation. It is in the process of explanation that the essential aspects and relations of the
compared historical and legal objects are covered and the internal causal relationship between the studied state and
legal phenomena is established. Evaluation of the results of comparative historical and legal research does not end with
a simple explanation, but can also continue in scientific forecasting, the logical basis of which is the method of modelling.
The process of modelling at the stage of systematisation and evaluation of the results of comparative historical and legal
research takes place in several stages, which are also covered in this study

Keywords: generalisation of results of comparative historical legal research, classification, typologization, methods of
cluster analysis, forecasting, modelling

INTRODUCTION

Generalisation of the results of comparative historical and legal analysis is the last stage of comparative
research; it is at this stage that the scientific terms, concepts and theories are finalised based on the discovered
historical and historical and legal facts and the established relations between the compared objects; historical
and legal laws are concretised, objective essential communications between the state and legal phenomena and
processes are consolidated. Any comparative historical and legal study necessarily contains two components:
the empirical basis and abstract-theoretical constructions, which are respectively formed on two levels:
empirical and theoretical. The main difference between these levels of knowledge is that the empirical basis
of comparative analysis is based on historical and legal factual material, reflecting mainly state legal phenomena
and relations between them, and theoretical constructions, based on the data of empirical knowledge, reveal
the essential aspects and natural connections of historical and legal reality.

It is characteristic that it is at the last stage of comparative research that the empirical and theoretical
levels of scientific cognition acquire their most complete and close interrelation. However, the relationship
between the empirical and theoretical levels is so complex and multifaceted that, for example, in historical and
legal comparative studies it is often impossible to determine precisely where one begins and another one ends,
especially when it comes to systematising and evaluating the results. It should be borne in mind that in the
methodology of comparative historical and legal research contains a certain imbalance between its theoretical
and instrumental dimensions. The immediate consequence of which is often, on the one hand, the absolute
conviction of the comparative historian in his own strength to carry out comparative work in one direction or
another, and on the other — his complete confusion when it comes to specific work with historical and legal
objects. The reasons for this confusion — in the absence of a reliable tool base for comparative research, which
should contain a clear and complete list of those techniques that help in a practical level of comparative analysis.
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In the context of what has been said, it is quite clear that the stage of generalisation of the results of the
comparison of historical and legal objects is especially difficult. It is at this stage that the researcher has a fairly
large amount of data, the organisation of which objectively requires the involvement of additional techniques.
Admittedly, a comparative historian, in addition to general methodological knowledge, must have special
training. The purpose of this article is to analyse the specifics of the application at the specific problem level
of the main methodological tools used in the systematisation and evaluation of the results of comparative
historical and legal analysis.

Interestingly, the comparative method is increasingly used in modern research of historical and legal
orientation. Thus, we can mention the work of R. Kazak, in which she, developing the author's periodisation
of legal protection of nature in Ukraine in the second half of the XX century, relies, inter alia, on a comparative
means of scientific knowledge [1]. In his other article, R.A. Kazak uses a comparative approach in the analysis
of EU and Ukrainian legislation governing the protection of biodiversity [2]. In this context, it should be noted
and the study of D.V. Lukianov, H.P. Ponomarova and A.S. Tahiiev, which examines the historical and
comparative aspects of the formation of the Quran and the specific features of its interpretation in different
directions of Islam — Sunni and Shiism [3]. Relevant from the standpoint of wide use of the comparative
method is the scientific article of D.V. Lukianov, V.M. Steshenko and H.P. Ponomarova, devoted to the study
of different understandings of freedom of expression in Islam and the European cultural and legal tradition [4].
The comparative method is used in the scientific work of V.M. Yermolaeva, devoted to the analysis of the
opinions of M.S. Hrushevsky on the constituent power of the Ukrainian people in different historical periods [5].
A fairly clear comparative approach can be traced in the study by R.J. Scott, dedicated to the assertion of the
concept of equal “public rights” during the Reconstruction in the United States [6]. The research of K. Ramnat
is of great scientific and cognitive interest, who uses a comparative method to study the historical and legal
aspects of the development of South Asia after World War Il [7]. Similar in its problems is the work of
P. Saksena, which deals with issues of sovereignty and international law in South Asia at the end of the
XIX century. Comparing the understanding of sovereignty in various legal traditions, the author quite
convincingly proves that certain state-legal processes are directly related to its corresponding interpretation [8].
At a high scientific level, the comparative method is also used in the scientific article by L. Flannigan, in which
she uses a wide range of data summarised in a table, conducts a comparative analysis of the social composition
of plaintiffs who applied to English courts in different time periods [9]. In addition to these scientists, a
comparative approach in their work also used O. Lutsenko [10], R. Shapoval, Iu. Bytiak, N. Khrystynchenko
and Kh. Solntseva [11], Yu. Vystavna, M. Cherkashyna and M.R. van der Valk [12].

However, despite the widespread use of the comparative method in modern historical and historical and
legal works, in most cases there is no clear and consistent method of its use, which considerably reduces the
possibility of obtaining results with high heuristic potential. In addition, insufficient development of techniques
for generalising the results of comparative historical and legal research often does not allow the researcher to
reach the appropriate theoretical level of systematisation and evaluation of the data. This entails the objective
need to conduct research in this direction with the involvement of developments in related fields. Since modern
science has an interdisciplinary nature, the development of scientific methods, including comparative historical
and legal, directly depends on the close interaction between different disciplines. Thus, among those authors
who have recently paid attention to the above issues, we should mention such as: V.V. Vasilkova and
N.l. Legostaeva [13], J.M. Duran [14], K.A. Lopatka [15], J. Nicholls, B. Allaire and P. Holm [16],
N.A. Petrunia-Pyliavska [17], P.R. Putsenteilo and Ya.l. Kostetskyi [18] and others.

1. MATERIALS AND METHODS

The methodological basis of this study is the doctrine of the three-member structure of the scientific method,
which provides for its mandatory components such as theory, methodology and technique of application. It is
quite significant that in both Western and domestic methodology of historical and legal science there are
considerable gaps in the field of quality development and design of its basic methods of cognition. Therewith,
if in the methodology of Western historical and legal science the emphasis is more on the methodology of
scientific work, then the domestic historical and legal science by inertia deals mainly with issues of theory.
Although it should be noted some convergence in this direction, which has emerged recently.

If we consider the state of affairs in the field of historical and legal comparative studies, it is necessary
to state its almost critical need to provide techniques used in working with historical legal material. The
problem can be reformulated differently: all the techniques necessary for the historian-comparativist have long
been known to science, but their adaptation to the conditions of comparative historical and legal research is
absent. This determines the task of our article: to identify and try to adapt to the needs of the stage of generalisation
of the results of comparative historical and legal analysis of the most important ways of organising information data.
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The scientific method as a system of regulatory principles of practical or theoretical human activity is
never completely arbitrary, because it is determined by the nature of the object under study. However, this
does not mean that the methods of one area of knowledge can not penetrate into another area. On the contrary,
this process is necessary and is carried out based on the objectively existing commonality between the subjects
of study of different sciences, which takes place in reality. The expansion of methods in modern science,
including historical and legal, is not a unique phenomenon. Thus, the scope of possible application of any
method or technique and the allowable limits of their “expansion” depend on the nature of the studied objects.

All the above applies to historical and legal objects, which are certain state and legal phenomena and
processes: the presence of quantitative and qualitative components in their content allows you to successfully
attract the means of scientific knowledge from other related (and not quite) sciences. For example, at the stage
of systematisation and evaluation of the results of comparative historical and legal analysis, such scientific
techniques as typologisation, classification, cluster analysis methods, modeling, etc. can and should be used.
However, unfortunately, understanding the possibilities does not mean the ability to use them: in a considerable
number of cases during comparative research on historical and legal issues, these tools are either not used at
all, or the results of these techniques do not meet their epistemological potential.

In fact, despite the fact that this article is aimed at studying the technique of applying typologisation,
classification, modeling, etc.at the last stage of comparative research, this refers to a systematic approach to
the comparative study of historical and legal phenomena and processes. And since any historical and legal
object that can be compared is multifaceted, there are a number of serious logical and methodological problems
of complex research. The essence and formulation of the problem, the establishment of general and special
goals of comparative research, the specifics and ways to obtain during its conduct comprehensive knowledge
of historical and legal issues, ways to improve the effectiveness of comparative analysis — this is not a complete
list of important issues that need to be addressed historical and legal comparative studies.

From the epistemological point of view, the study of the generalisation of the results of comparative
analysis means a movement towards the transition of the methodology of historical and legal science to the
paradigm of holistic, comprehensive and complex reflection of its objects that have long been the subject of
abstract, unilateral and highly specialized scientific studies. Moreover, it is safe to say that a comprehensive
approach to the study of the phenomena of historical and legal reality in itself becomes the most important
methodological requirement. The growing role of an integrated approach in historical and legal comparative
studies is primarily explained by the fact that the objects of comparative analysis are often extremely complex
state and legal systems, comprehensive study of which objectively requires the widest scientific and
methodological tools.

2. RESULTS AND DISCUSSION
2.1. Classification and typologization

Bringing the accumulated knowledge in a certain order is one of the most important theoretical tasks of the
whole science and any individual scientific research. The problem is to choose a scientifically sound and
appropriate method of organising the information data. In particular, it should be such that the result of
grouping does not contradict practice and it could be applied in further scientific activity. In this case, the
forms of scientific organisation of information about the subject of research are numerous and often depend
on the nature of the subject area and exist within their science [19]. The main ways of organising information,
which are often used in comparative historical and legal research, are typologization and classification.

Typologization is one of the universal procedures of scientific thinking, which consists in the
distribution of objects and their grouping using a generalised, idealised model or type [20]. However, the
concept of “typology” is not identical to the concept of “typologization”, although they are interrelated.
Typologization) of state and legal phenomena and processes during a comparative historical and legal study
involves their typology. Typologization and typology differ in terms of process and result. If typologization
means the process of grouping the studied phenomena based on a theoretical model (type), then typology is
the result of this process.

Typology as a result of typologization gives a holistic knowledge of the object, reveals the system-
forming connections between its various aspects, distinguishes its essential features and properties from the
whole system of connections [21]. Classification, which is also used at the stage of systematisation of the
results of comparative historical and legal research, is expressed in the division into classes of plurality of
objects of a particular subject area based on their similarity in certain properties.

It should be clarified that the classification as the division of objects into certain classes is carried out in
such a way that each class occupies a specific place relative to other classes [22]. During the comparative
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historical and legal research, and especially at the stage of systematisation of the obtained results, the
classification can be carried out based on many criteria. Among the latter, in particular, we can name ethnic,
religious, psychological, racial, geographical, ideological, socio-cultural, etc. Therewith, each individual
classification should be carried out on one basis, which is its basis. If there are several features, they are the
basis for several classifications. At the same time, the classification is neutral to the essence of the studied
phenomena, because it cannot be carried out according to a set of essential features, and thus differs from the
typologization [23]. Quite clearly the essence of the classification can be traced in the work of D.V. Lukianov,
where he based on various criteria distinguishes the following classifications of legal systems: 1) pure legal
systems and legal systems of mixed type; 2) developed and underdeveloped legal systems; 3) maternal and
child legal systems [21].

The main advantages of classification as a method of systematisation include the fact that it involves a
variety of real objects; unites some objects and excludes others, thus contributing to the disclosure of real
connections and relations of the objective world; has the ability to group objects in almost an unlimited number
of directions. Therewith, with all the advantages of classification, it has certain disadvantages. Thus, any
classification feature singled out by it is relatively necessary, and the grouping done on this basis is conditional,
because the same objects can be distinguished by other features. In addition, the classification does not allow
to identify patterns of the ratio of different classification planes, as each of them is completely autonomous.
Finally, the classification, which is manifested in the separate and sequential consideration of features, is not
able to identify the internal organisation of the grouped plurality, as a result of which it remains a simple set
of different phenomena and is not revealed by the researcher as a whole and (or) system.

In the context of the above, it becomes quite clear that the importance of classification and
typologization cannot be underestimated or exaggerated: each of these methods of cognition is in demand at
the stage of systematisation of the results of comparative historical and legal research. However, it should still
be recognised that when working with complex and contradictory historical and legal matter, typologization is
more significant than classification. It is the typologization, which is expressed in the dismemberment of
objects and their grouping using a generalised, idealised model or type, helps to organise the multiplicity of
heterogeneous historical and legal phenomena and processes, as well as to establish certain patterns of their
deployment in time and space. In addition, typological analysis has a higher degree of generalisation compared
to simple grouping and classification. There are empirical and theoretical typologizations [24].

Characteristically, any typologization depends on the chosen criterion. For example, N.A. Petrunia-Pyliavska
within the civilisational approach identifies such criteria of typologization as a specific historical period,
geographical space, leading production technology, the specifics of political relations, type and type of religion [17].
An interesting typology is the division of cultural mentality (or state of culture of society) into seven types,
proposed by T.S. Pronina, Yu.S. Fedotov and K.Yu. Fedotova in his latest work. Thus, they identified the
following types: 1) adaptable; 2) passive; 3) the one who transforms; 4) mixed; 5) idealistic; 6) preaching;
7) ascetic. The typology typologization carried out by these scientists was based on several criteria, in
particular, the spiritual and sensory components, which were specified in the value-needs and ways of their
implementation [25]. In this context, the typology of states proposed by V.D. Tkachenko. Using the principle
of legality as a criterion for typologization, the scientist distinguishes between civil and pre-civil types of states [26].

Significant scientific interest from the standpoint of choosing the criterion (criteria) of typologization
during the systematisation of the results of comparative historical and legal research is the work of R.A.
Romashov, devoted to the typology of states. In particular, the author as a basis for the typologization of states
takes the category of cyclicality and the corresponding method, distinguishing such types of states as: city,
patrimony (domain), public political and legal order (state). Analysing the following types in detail, R.A.
Romashov emphasises that the selected types do not necessarily determine each other and may well coexist
within a single historical period. For example, medieval Europe “used” city-states — republics and domain
states (kingdoms, principalities) [27].

Thus, as the above examples show, the comparative historian, conducting a typologization of the results
of comparative research, has the potential to widely realise their creative potential, admittedly, given the
methodological limitations that are characteristic of this logical method of organising information data. And
the new typologies of state and legal phenomena and processes, which will be a natural and indispensable
result of such activity, are what is critically necessary for modern historical and legal science.

Notably, any historical and legal typology is always a model, a system of orderly ideas and knowledge
about the object under study. It is possible to state only the degree of proximity of each created typological
construction to the knowledge of this object, because none of the systems contains the whole truth, just as none
of them can be considered completely false [28]. Admittedly, this does not detract from the importance of
typologisation as a method of ordering information obtained during the comparison of historical and legal

78




Journal of the National Academy of Legal Sciences of Ukraine, Vol. 28, No. 3, 2021

objects: any alternative typologies, if they were carried out in compliance with the appropriate methodological
procedures, are very positively perceived by historical and legal science, contributing to a deeper and more
comprehensive knowledge of state and legal phenomena and processes.

2.2. Methods of cluster analysis

The result of comparative historical and legal analysis, especially in cases where macro-level objects are
compared, such as civilisations, states, legal systems, etc., can be the receipt of entire arrays of information.
To organise it, it is advisable to use cluster analysis methods, which are often used in statistical studies. This
is largely due to the fact that modern social and historical and legal research is quite closely interconnected at
the information level [29]. S.G. Serohina notes that cluster analysis occupies a particularly important place in
those branches of science that are related to the study of mass phenomena and processes. The need to develop
and use methods of cluster analysis is dictated primarily by the fact that they help to build scientifically sound
classifications, to clarify the internal relationships between the units of the population that is observed. In
addition, cluster analysis methods can be used to compress information, which is an important factor in the
conditions of constant increase and complication of statistical data flows [30].

Cluster analysis is a set of methods that allow you to classify multidimensional observations. The
purpose of cluster analysis is to create clusters — groups of similar objects [31]. In contrast to combinational
groupings, cluster analysis uses the so-called political approach to the development of groups, when all
grouping features take part in grouping at the same time. However, as a rule, clear boundaries of each group
are not specified, and also it is not known in advance, how many groups it is expedient to allocate in the
investigated set. The result of cluster analysis is to obtain a comprehensive, multifaceted classification of the
studied historical and legal phenomena and processes, which avoids the influence of although substantial but
random factors and features, or those whose overall role in characterising a phenomenon is offset by other
factors or features [30].

The use of cluster analysis, as a rule, involves compliance with a certain algorithm of actions:

1. Defining a set of characteristics for evaluating objects to which cluster analysis is applied;
2. Finding the optimal number of clusters;

3. Determination of indicators to characterise the degree of similarity between objects;

4. Substantiation of methods and algorithms of cluster analysis;

5. Validation of results;

6. Presentation and interpretation of the obtained results [18].

An important issue in cluster analysis is the establishment of the necessary and sufficient number of
clusters. As a rule, this number is determined from the indicators of homogeneity and proximity of clusters.

A rather striking example of the practical implementation of cluster analysis, which can be used in
research of historical and legal orientation, is the work of M.G. Shenderyuk, in which she based on a
meaningful analysis of a set of indicators taken from the county summaries of zemstvo censuses, identified 19
relative features of the grouping and classified 10 objects — counties of the Novgorod province. Thus, all
objects were divided into three clusters, each of which included the most agriculturally similar counties, and
each of the clusters was given a conditional name: | — “northern”, II — “central”, IIT — “southern” [32].

Thus, the main idea of cluster analysis is the sequential association of grouped objects on the principle
of closest proximity or similarity of properties. The result of such grouping is the separation of clusters —
groups of objects described by common properties. This method of systematisation of information data is very
effective when in the course of comparative historical and legal analysis the internal heterogeneity of the
compared objects is established, which requires its grouping, or when the main elements of the compared
objects contain a large number of similar indicators with different qualitative content (as an example, we can
cite a comparative study of the estate-representative authorities of Medieval Europe, where one of the main
components will be the order of staffing of these institutions, which acquired considerable territorial specificity
in each case).

2.3. Evaluation of the results of comparative historical and legal analysis

All the above methods of systematisation of information taken during the comparative historical and legal
analysis are the basis for further evaluation of the data, the main element of which is an explanation. It is in
the process of explanation that the essential aspects and relations of the compared historical and legal objects
are revealed, the internal causal relationship between the studied state and legal phenomena is established, as
well as their natural conditionality. To explain a state and legal phenomenon means to establish its fundamental
properties and relations, the main causal conditionality, to identify the general laws to which it is subject [33].

The objective premise of the explanation is the general connection and interdependence of the
phenomena of objective reality. Establishing this connection and interdependence is the main epistemological
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function of explanation. Explaining, the comparative historian divides historical and legal objects into constituent
parts, and then, based on the general laws of this class of objects, synthesises these parts, clarifying the internal
connection and conditionality of the elements in the system of the whole. From a logical point of view, the
explanation is the inclusion of comparable historical and legal objects in the system of theoretical knowledge,
the spread of general provisions and principles of historical and legal science, based on which the most
complete and deep understanding of these objects is achieved.

As an example of evaluation of the results of historical and legal comparison, we can cite a comparative
analysis of medieval acts of a constitutional nature, conducted by S.M. Zharov. Thus, the scientist, in order to
justify the point of view that the first constitutional act in the history of Russia was the “Charter granted to
Moscow Archers, soldiers, guests, Posad officers and coachmen™ of 1682, conducted a historical and legal
comparison of this legal act with the Magna Carta of 1215. Interestingly, the following criteria were chosen
for comparison: the political situation in which the act was adopted; sources of legal norms; structure and
content of the text [34]. Thus, after characterising the political situation in which each of the compared
documents was adopted, and the sources of their legal norms, S.M. Zharov considers the structure of both acts,
noting that it is quite simple. In particular, their authors did not divide the text into any parts, but their
construction allows us to distinguish the preamble, main part and conclusion.

Upon completion of the characteristics of the Magna Carta S.M. Zharov notes that despite the general
Similarity of the structure, the content of the “Charter granted to Moscow riflemen, soldiers, guests, Posad
officers and coachmen” is somewhat different from the content of the Carta. Thus, the preamble to the Charter
no longer records the “forgetting and forgiving” of murders and robberies committed during the riot (as stated
in Article 62 of the Carta), but their recognition as lawful, committed in the name of justice and protection of
the throne. As a result, it is forbidden to call rioters “rebels and traitors” and to persecute them for their actions.
Explaining the results of the historical and legal comparison, S.M. Zharov concludes on the existence of a very
similar Magna Carta of 1215. “Charter of Moscow archers, soldiers, guests, townspeople and coachmen” in
1682 allows us to conclude about the emergence of Russian constitutionalism in the XVI1I century. In addition,
the “Letter of Merit...” demonstrates not only the existence of the constitutional idea of protecting the rights
of the population by law, but also the implementation of this idea in a legal act that had legal force. The
appearance of this document also marked the emergence in Russia of a new type of socio-political movement
for the legal consolidation of rights, and its historical fate — inherent not only in Russia but also in other states
dependence of rights and freedoms on their ability to protect and defend them, including force [34].

As you can see, evaluating the results of comparing two historical and legal acts, the researcher does not
limit himself only to stating their similarities and differences, but also tries to go beyond the actual comparison
as a formal and logical operation and, using its results, explain the influence of one of the documents on the
historical development of the country to which it belongs. Note only that if there were more criteria for
comparison, and, in particular, they included the category of time, the conclusions of the comparison would
be more meaningful and allow to reach the level of isolation of historical and legal laws or construction of
scientific theory in general. Thus, the explanation of the results of comparative historical and legal analysis
has a fairly large heuristic potential and requires a comparative historian to take a creative approach to his work.

Representative of the modern school of chrono-discrete monogeographic comparative legal science
O.A. Demichev, characterising the stage of systematisation and evaluation of research results, notes that the
indisputable advantage of some historical and legal research is that based on historical experience, the authors
offer recommendations for improving existing legislation in one area or another, recommendations for
improving law enforcement practice. However, when writing historical and legal works, this is undoubtedly a
positive but side effect. According to the scientist, it is incorrect to demand from historians clear recipes for
the improvement of modern legal and state institutions. Nevertheless, the historian collects certain materials,
makes theoretical generalisations and conclusions on the subject. Specialists in the relevant field of law should
make specific proposals to improve the existing mechanism of legal regulation based on these materials [35].

We think that this is a somewhat controversial statement of a well-known scholar, because any scientific
study of historical and legal orientation presupposes a corresponding awareness of the scholar who conducts
it, both in historical and legal issues. And therefore it is necessary to state (especially since O.A. Demichev
does not directly deny this) that at the stage of evaluating the results of a comparative historical and legal study,
a comparative historian, in addition to a general explanation of the data obtained, has the right to provide
specific proposals to improve a state and legal institution of today. Nevertheless, in contrast to the usual
comparative historical and legal research before the representatives of the school of chrono-discrete
monogeographic comparative jurisprudence one of the mandatory tasks is: based on comparing the historical
experience of legal regulation and functioning of any institution recommendations for improving the relevant
modern institution [35].
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2.4. Forecasting and modelling method

Evaluation of the results of comparative historical and legal research does not end with a simple explanation,
but can also continue in the direction of constructing a theory, as an attempt at a higher — theoretical — level to
summarise information about the compared historical and legal objects. In addition, often the results of
historical and legal comparisons can be used as a basis for scientific forecasting. The essence of historical and
legal forecasting is not that the comparative historian based on the comparison should accurately determine
future trends in the development of certain state and legal phenomena and processes, but to provide an
exhaustive list of adequate scenarios for their deployment in the future. Historical and legal explanation and
forecasting are quite closely related, but the logical basis of the latter is the method of modelling.

The essence of the modelling method, which along with classification and typologization is widely used
at the stage of generalisation of the results of comparative historical and legal analysis, is to study the object
(original) by creating and studying a copy (model) that replaces the original. That is, the specificity of
modelling in comparison with other methods of cognition is that with its help the object is studied not directly,
but with the help of another object [36]. It is significant that computer modelling has recently acquired its
development, which in the future can be used in historical legal research, including comparative. Typically,
computer modelling is used in cases where the mathematical model or system under study is too complex for
independent analysis by the researcher [14].

The method of modelling is quite similar to the method of typologization; their similarity is manifested,
in particular, in the fact that both the type and the model reproduce the object of study. At the same time, they
are not identical, as they differ in the objectives of the study. Thus, the purpose of typologization is to study
various aspects of the object by identifying individual features and qualities of the communication system as
a whole (this refers, above all, to the development of an ideal type as a model of reality). Thus, the researcher
is abstracted from a number of real qualities for the purpose of definition of the signs necessary for the
development of ideal type; when modelling, on the contrary, the real qualities of the object are considered.
Thus, typologization is described by schematism and abstraction, and modelling — the focus on reflecting the
essence of the object under study [24].

The model always corresponds to the object — the original — in those properties that are to be studied,
but at the same time differs from it in a number of other features, which makes the model convenient for
studying the development of a modern state and legal phenomenon or process. All models used in scientific
knowledge can be divided into two major groups: material and ideal. The first are natural objects that obey the
laws of nature in their functioning. The second are ideal formations, consolidated in the appropriate sign form,
and functioning according to the laws of logic of thinking that reflects the world [33]. Admittedly, in
comparative historical and legal works, ideal models will be used. For example, the information obtained
during a comparative study of the processes and results of reforming various spheres of state and legal life in
western European countries of the XX century is a reliable basis for building several ideal models that can be
used to study and develop realistic scenarios for such reforms in modern states, the conditions and vector of
development of which are similar to those countries whose historical and legal experience was taken to develop
appropriate models. This way of obtaining knowledge about the studied objects based on the construction of
historical and legal models can be characterised as modelling with the help of idealised representations.

Characteristically, an integral structural component of any form of scientific modelling used in
comparative historical and legal research is analogy. On the one hand, analogy means the objective correspondence
of the model of the fragment of historical and legal reality that is reflected, on the other — it is a kind of
inference, when the conclusion is logically produced based on similarities and differences in model and prototype
properties. In this dual function of analogy, both the epistemological and the logical aspect of modelling historical
and legal phenomena and processes find expression. The logical process as a reflection of the objective process
is revealed through a certain form of cognitive activity — modelling, as a result of which this process of thinking
by analogy becomes a method of model construction, extrapolation and substantiation of model knowledge.
This explains the necessary unity of modelling and analogy [37], which is manifested, in particular, in the fact
that the development of historical and legal models, as well as analogies, requires critical thinking and proper
methodological training of the scientist [38].

I.D. Andreiev, in turn, notes that in a certain sense modeling is a kind of analogy. As a result, the
scientific knowledge obtained through modelling is not absolutely true, because a complete analogy between
the object of study and its model is impossible to achieve. Therewith, modelling is of great importance in
scientific research, as the use of the model allows to obtain knowledge that is difficult or impossible to obtain
in the direct study of the object under study [39]. We must agree with the opinion of K.A. Lopatka, which is
the main thing in modelling — to avoid complications and simplifications, for which in each case it is necessary
to conduct a thorough and comprehensive analysis of the modelling process, the degree of conformity of the
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model and the studied process or phenomenon. Only based on such analysis the legitimacy of transfer of the
received results of modelling on object can be found out [15].

The process of modelling at the stage of systematisation and evaluation of the results of comparative
historical and legal research takes place in several stages. Thus, at the first stage the search and selection of a
modern state-legal phenomenon or process that has a certain similarity or commonality with one or all
(depending on the results of the comparison) historical and legal objects being compared. In this case,
commonality or similarity can be established not only between qualitative but also between quantitative aspects
and characteristics. At the second stage, the model is built and its research: based on information obtained
during the comparison of the historical and legal object (objects), which acts as an analogue, builds a
“substitute” of the studied object (modern state and legal phenomenon or process) — model. In epistemological
terms, the model acts as a kind of image of the object, free from all the secondary and non-essential. By
studying the model, all aspects, aspects and properties of the object are studied. In this aspect, the work of P.
Ekamper, G. Bijwaard, F. Van Poppel and L.H. Lumey is very interesting, where modelling method is used to
investigate the causes of increased mortality in the Netherlands in 1944-1945 [40]. In the third stage, the
information obtained during the study of the model is extrapolated to the object under study (modern state and
legal phenomenon or process) [41].

Thus, the modelling of historical and legal phenomena and processes based on the results of comparative
historical and legal analysis, as in any other field of scientific knowledge, is based not on the relations of
formal-logical identity, but on the relations of analogy. The inference by analogy characterises the model in
terms of objective correspondence to the real system under study. Therewith, the method of analogy leads the
creative thought of the comparative historian further by optimising the process of reflection of this system in
the model, by implementing the results of modelling in some existing system, similar to what does not yet
exist in reality, but which can theoretically be activation of a scenario. This predictive function of the historical
and legal model is based primarily on inferences by analogy. In other words, to investigate the future of state
and legal phenomena is possible only by carrying out certain operations on their past. To reproduce the results
of historical and legal comparison of past state and legal systems and possible realistic scenarios for their
development (and similar systems) in the future — this is where the historical and legal modelling is manifested.

CONCLUSIONS

Generalisation of the results of comparative historical and legal analysis is the last stage of comparative
research. Despite the fact that the general method of systematisation and evaluation of data obtained during
the comparison of historical and legal objects is in principle clear and we have repeatedly covered in previous
articles, the technique of working with historical and legal information and its generalisation remained
insufficiently studied. To fill this gap, we have used and adapted to the needs of historical and legal
comparative studies developments in related fields and disciplines.

The main techniques that can and should be used by the comparative historian in systematising the
results of comparative analysis to increase their information impact, are classification, typologization, methods
of cluster analysis and modelling. The application of these techniques allows not only to extract more
information at the last stage of comparative research, but also to reach the level of a broad theoretical
generalisation of the obtained data.

Thus, the use of classification and typologization allows to divide historical and legal phenomena and
processes into multiple classes and, accordingly, to form meaningful typologies, which together helps to better
understand the reasons for similarities and differences between compared objects, and depending on selected
criteria to identify deep connections between the studied phenomena. In this case, typologization, in contrast
to the classification, has a higher level of generalisation, as it is carried out based on the most important features
and may contain several criteria, which makes it more significant in the context of organising the results of
comparative historical and legal analysis.

Methods of cluster analysis, in turn, allow to systematise the results of multidimensional research, which
in most cases also include historical and legal comparisons. The application of cluster analysis involves
compliance with a certain algorithm of sequential actions, and its result is to obtain a comprehensive,
multifaceted classification of the studied historical and legal phenomena and processes. Finally, the method of
modelling, based on the application of analogy, at the stage of systematisation of the results of comparative
historical and legal analysis allows to move from simple grouping of data and construction of historical theories
to forecasting historical and legal phenomena and processes. Therewith, the result of modelling based on the
results of historical and legal comparison can be the receipt of ideal models of the state and legal future with a
fairly high degree of probability.
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Caraii MakcyroBuy CU3IMKOB

Llenmp misxxcnayionanvrux gionocun ma monepanmuocmi Acamonei napooie Kazaxcmany
Eepasiticoxuii HayionanvHul yHieepcumem imeni JI.H. ['yminvosa
Hyp-Cyaman, Pecnybnixa Kaszaxcman

Kaip6ek Pizadexyaun Kemenrep

Kageopa kazaxcokoi nimepamypu
€epasiticokuii HayionanvHuu ynisepcumem imeni JLH. I'yminvosa
Hyp-Cynman, Pecnybnixa Kazaxcman

Xaugin bopucoBuu MacioB

Kageopa Acambnei napooy Kasaxcmany
Eepasiticoxuii HayionanvHul ynisepcumem imeni JL.H. ['yminvosa
Hyp-Cyaman, Pecnybnixa Kaszaxcman

AK BYAYBAJIACSA APMIA JEPKABU AJTALIL?

AHoTauis. e 6ys 1919 pix, mobmo HanepedoOHi 83aEMHO20 BUSHAHHA ANAuICbKOI asmoHOMII ma paodancvbKoi 61au
00uH 00H020 ma éxatouenHs: 00 cknady CPCP Kaszaxcokoi agmonomii. O0nax icmopuuni ghakmu niomeepoxicyroms, ujo
Jidep Kazaxie Hamazascs nobyodyeamu HAYIOHAIbHY APMII0, NOGHICMIO JIe2dlbHy, HABIMb ) Nepiod nepuioi pociucbkoi
pesonioyii 1905-1907 poxkie, omoice, 8 nepiod asmMoKpamu4Ho20 NPAasIiLHs KOJOHIANbHOIL iMNepIi , He38aXcalouu Ha HU3KY
HenepebOpHUX nepewKoo, AKi HiOu cmoanu Ha 3a6adi. Cmamms nPUceAYeHa iCMopUIHOMY AHARi3y NPoYecy CMEOopPeHHs
nee2anvhoi Hayionanvnoi apmii nacenenns Kazaxcmauy ma noaimuynoi nezanizayii Aemonommuoi Odepacasu Anaws Ha
mepumopii Pociticokoi imnepii nanpukinyi 19 — nouamxy 20 cmonimms. Jlidep ka3axcvko2o Hayionanbho2o pyxy «Anawy
Anixan Bykeuxan Hamaeagcs cmeopumu 1e2aivbiy HayioHAIbHy apmilo Hasimb y nepiod nepuioi pocilicbkoi pesonioyii
1905-1907 poxis. Oonax 6in docsie ceoei memu auwe nicis Jlromuesoi pesomoyii 1917 p. — nanepedooni epomadsncokol
8iliHU, po3nouamoi Oinbwoguxamu. Jlioep Kazaxcbkozo HayioHaavbHozo pyxy «Anawy Anixan Bykeiixan namaeascs
nobyodygamu ne2aibHy HAYIOHATIbHY ApMIt0 HA8IMb nio yac nepiod nepuioi pociticvkoi pegonoyii 1905-1907 pp. Oonak
8iH 0ocse ceoei memu auwe nicis Jlromuesoi peeonoyii 1917 p. — nanepedooHi 2pomMadsHCbKol 8iliHU, po3nouamor
OLIBUIOBUKAMU

Kuouosi cnoBa: Anixan, /lepocasna /[yma, Konne ononuents, Ko3aywvki giticbKa, apmia Anawa
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HOW WAS THE ARMY OF THE ALASH STATE BUILT?

Abstract. It was 1919, that is, on the eve of the mutual acknowledgement of the Alash Autonomy and the Soviet rule of each other
and the incorporation of the Kazakh Autonomy in the USSR. However, historical facts confirm that the leader of the Kazakhs was
attempting to build a national army, a fully legal one, even during the period of the first Russian revolution of 1905-1907, therefore
in the period of the autocratic rule of the colonial empire, despite a number of insurmountable obstacles that seemed to stand in
the way. The article is devoted to a historical analysis of the process of creating a legal national army of the Kazakh
population and the political legalization of the Autonomous State of Alash on the territory of the Russian Empire in the
late 191" — early 20" century. The leader of the Kazakh National Movement “Alash”, Alikhan Bukeikhan was attempting
to build a legal national army even during the period of the first Russian Revolution 1905-1907. However, he achieved
his goal only after the February Revolution of 1917 — on the eve of the civil war, launched by the Bolsheviks.The leader
of the Kazakh National Movement “Alash”, Alikhan Bukeikhan was attempting to build a legal national army even during
the period of the first Russian Revolution 1905-1907. However, he achieved his goal only after the February Revolution
of 1917 — on the eve of the civil war, launched by the Bolsheviks

Keywords: Alikhan, State Duma, mounted militia, Cossack troops, Alash army

INTRODUCTION

When negotiating with the so-called “Omsk Government” led by Admiral Alexander Kolchak, which took
place in February 1919 in Omsk concerning the issue of recognition of the autonomy of a six-million strong
Kazakh nation, the leader of Alash-Orda (Alash-Orda — literally “Alash State”. Author's Note) Alikhan
Bukeikhan continued to resolutely and consistently defend the right of the Kazakhs to national self-governance,
presenting another self-proclaimed. “All-Russian government” with a fait accompli of the existence of the
Kazakh National Army: “You have misunderstood me regarding the militia. Our militia is an army. It already
exists...”. Bukeikhan was building the modern Kazakh army based on the principle, that “an army should be
organized like the Cossack troops with an independent military command” [1].

The first obstacle was the decree of 1834, freeing the Kazakhs from military duty. “Why have the
Kazakhs not been conscripted before?” — Qyr Balasy asked himself this question (Son of the Steppes — the
most popular pseudonym of A. N. Bukeikhan) in 1913 in the article under the headline “Will the Kazakhs Be
Recruited?” published in one of the first issues of the “Qazaq” newspaper and answered it himself, “A decree
exists which has freed the Kazakhs from military duty: 42" article of the Regulation on Conscription states:
“The population of Turkestan, as well as the Akmolinsk, Semipalatinsk, Semirechye, Ural and Turgay oblasts
are freed from conscription ” [2]. According to Bukeikhan, in 1834, the Senior Sultan of the Akmolinsk oblast,
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Sultan Konyr Kulzha, son of Khudaymende, travelled to St. Petersburg, where he announced to the Russian
Tsar: that the Kazakhs were anxious that the Tsar may obligate them to do military duty (Kazakhs were still
respected at the time!) and in connection with this, it is necessary to assuage the groundless worries of the
Kazakhs. In reply, the government issued a letter to Konyr Kulzha, guaranteeing that “The Kazakh nation from
this day and in the future is freed from conscription — while maintaining its current nomadic farming or
switching to settled farming having created their settlements” [3] (Ivanov et al., 2008).

As Qyr Balasy noted in the same article, “from October 1905 Russia began to follow in Europe's
footsteps: in its manifest dated from October 17, 1905, the Russian Tsar declared that from that day forward,
no law would be passed without discussion of the State Duma and approval of the State Council” [4].
Consequently, the cancellation of the decree of 1834 and the implementation of conscription for Kazakhs now
depended not on the will or whim of the autocrat-Tsar, but on the actions of the newly established State Duma —
the first Russian parliament. Bukeikhan was faced with a difficult challenge. Still, the main obstacle was
Kazakhs' gripping fear of military service in the alien Russian army [5]. For example, in the course of the first
general census of the Russian Empire in 1897, Kazakhs concealed or understated the number of their children
of pre-conscription and conscription age due to fear that “the census is conducted for the purposes of revealing
the number of Kazakh children for conscripting them into service in the Russian Army”. The fear ran so deep
that a considerable number of Kazakh families simply migrated deep into the steppes to avoid the census [6].
This raises an important question: to what purpose did the leader of the Kazakhs seek to compel his semi-nomadic
nation of many millions driven to the verge of extinction and extreme poverty by the predatory colonial policy
to do military service in the regular army of the colonial empire on par with Russian peasants, Cossacks and
other oppressed peoples? The answer is to be found in the works of Bukeikhan himself.

1. MATERIALS AND METHODS

Having thoroughly researched archive documents concerning the process of acceptance of the Kazakh Junior
and Middle Jiizes' (hordes) allegiance to the Russian Empire in 1731, 1781 and toward the middle of the
XIX century the annexation of the Senior Jiiz (horde) as well as having studied all historical events following
these annexations, Bukeikhan came to the conclusion that the Russian Empire took advantage of its strength
and grossly violated all the conditions under which Kazakh Khanates swore allegiance to it and turned them
into its colonies [7]. With the statutes concerning the Siberian and Orenburg Kyrgyz-Kaysak between 1822-1824
the sovereign institution of state rule as a Khanate was abolished in the Junior and Middle Jiizes and instead
an institution of “senior sultan” was implemented, which, according to Bukeikhan's convictions was a gross
interference of Russia in the internal political affairs of its subject vassal Kazakh Khanates and virtual
termination of Kazakh statehood [8; 9]. The announcement of Kazakh territories property of the Russian
treasury and implementation of the institution of “volost administrators” instead of “senior sultans” in the
“Steppe Regulation dated from 21st October 18687, in the view of the leader of the Kazakhs was nothing other
than annexation and complete elimination of the Kazakh national statehood [10].

Having confirmed the violation of the conditions by which the Kazakhs had sworn allegiance to the
Russian Empire, Bukeikhan decided to dedicate himself fully to the struggle for the return of the Kazakh lands
and restoration of national statehood in its former scope and borders at least within the Russian Empire to start
with. However, after studying the ruthful experience of the largest armed uprising led by the last Kazakh Khan
of all three Jiizes (hordes) Kenesary Kasymuly between 1837 and 1847, Bukeikhan chose for his people a
peaceful and completely legal mode of battle for liberation. The establishment and convention in 1905 of the
First State Duma only corroborated his point and foresight. Being a direct descendant of Genghis Khan,
Bukeikhan knew how to set long-term strategic goals and objectives of the battle for national liberation and
fight resolutely, flexibly, yet consistently to reach these goals [11]. These were: the general implementation of
zemstvo in the Kazakh Steppe and Turkestan oblasts, the revival of the Kazakh national trial of biys, the
translation of paperwork into the language of the indigenous population of the Kazakh lands, the return of
illegally seized ancestral lands to Kazakhs with the sequential transfer into their ownership etc. For example,
while fighting to implement zemstvo in the Kazakh regions, Bukeikhan saw “the future of the Kazakh steppes
in the purposeful realization of Western culture - in the broadest meaning of the term” and planned the
establishment of a modern democratic Kazakh state on a secure foundation — development of local and public
self-government and infrastructure. “Zemstvo”, Qyr Balasy wrote in one of his many articles, published in
newspapers “Irtysh” and “Qazaq” in the period between 1906 to 1917, ““is an assembly chosen by the local
population. There are no aspects of life that zemstvo (or local self-government) would not be involved in. Zemstvo
builds schools, clinics, hospitals, institutions of culture and art, roads and bridges; opens institutes of higher
education, industrial plants, factories... Zemstvo elects the judicial authority, forms the police and defense forces...
If the Kazakhs elect worthy persons into the zemstvo and follow the progressive culture, they will survive...” [12].
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Aside from the above, Bukeikhan viewed zemstvo as the forge of national managers for running the
state. The most distinguished progressive public-political figures and liberal political parties of Russia in the
period between 1905-1917, with whom the leader of the Alash movement worked side by side in his political
career came from the depths of zemstvo assemblies and boards [13]. No less important goal for the Son of the
Steppes was the abolition of the decree of 1834, which freed the Kazakhs from military service, which was at
first seen as a benefit, particularly after a century of bloody war with the Dzhungars (Oirat state), which
threatened the whole Kazakh nation with extinction. However, more than half a century later, especially as
consequence of the implementation of the reforms of 1867-1868, 1886 and 1891 by Russia, the aim of which
was the step-by-step colonization of the Kazakh regions (later the Steppe and the Turkestan oblasts), this
benefit turned out to be pure evil for the Kazakhs. Kazakhs involuntary became a “minority” on their own
lands, annexed in 1868 and which were now completely at the disposal of the colonial rule. This evil came out
of the lips of the next Governor-General of the Steppe oblast, lvan Nadarov, not for the first nor the last time,
who, in reply to the demand of the delegation of Kazakhs in 1906, forcefully evicted from their ancestral lands,
to stop this lawlessness, openly and peremptorily stated: “Kazakhs will never achieve equal rights because
they are equal to others who do not perform military service. Kazakh land does not belong to Kazakhs but to
the state. Therefore, if the state needs it, it will be taken from the Kazakhs in accordance with that need”.

Stubbornly working towards achieving compulsory military service for his people, Bukeikhan was
pursuing two goals. One of them were the obvious, acutely necessary for the current moment equal rights with
other nations, first and foremost the Russians and especially Cossacks, who served as the main weapon of
colonial policy in the Kazakh steppes, the second goal was hidden, but aimed long term [14; 15]. It is very
important to note, that he chose for his people not a recruitment service such as carried out by the Finnish,
whose recruits could be sent to any region of the Russian Empire. The leader of the Kazakhs was not only
working towards forming volunteer cavalry regiments out of his dzhigits (young men), but he was also
intending them to have independent military command, which was precisely the hidden meaning of his goal.
He foresaw that in the near future the Kazakhs would be forced to assert their ownership rights to their ancestral
lands and the sacred right to national self-governance by force of arms. Getting ahead of myself, | would like
to point out that in the meantime, in the string of articles in the “Qazaq” newspaper between 1913 and 1916,
Bukeikhan justified the reason for necessity of voluntary service in cavalry regiments by the current interests
of the nation by example of Cossack troops. Cossack voluntary military service in his opinion had a number
of privileges and conveniences for the nomadic Kazakhs in comparison with regular compulsory military
service or consignment. Firstly, horsemanship was a national tradition and part of everyday life for the
Kazakhs. Secondly, upon turning 18, a Cossack would undertake three years of military training, at which
point he becomes a true Cossack, and at 21 he would begin 12 years of real military service. In peacetime, a
Cossack would spend all 12 years in his village, only spending 3-4 months every summer at annual reservist
training in his home region. Thus, according to Bukeikhan, a Cossack would only spend 3-4 years of his 12 years
of actual military service in training. After 12 years of service, a Cossack becomes a reserve at the age of 38 [16].

Thirdly, and most importantly, in Bukeikhan’s view: “By law a Cossack has greater rights than a moujik
[Russian peasant], the reason for which is history itself: the moujik had been a slave [serf], whereas the Cossack
was at liberty and free and thanks to his voluntary 12-year military service he had greater advantages and more
favorable rights to land use than the moujik. We will not be granted that right. If we are granted it, it will only
be to our advantage,” the Kazakh leader said, trying to convince his fellow countrymen.

2. RESULTS AND DISCUSSION

In July 1906 Bukeikhan, unanimously elected as a deputy member of the State Duma of the first convention
of the Semipalatinsk oblast, travelled to St. Petersburg with the intention of passing a number of bills, among
which was the draft of the decree of implementation of compulsory military service for the Kazakhs,
preliminary having discussed the matter with his electors, which is evidenced by a short note published in the
June edition of the “Semipalatinsk Leaflet:” “June 10, in Semipalatinsk, in the building of the National House
at 12 o'clock, the first meeting of the Kazakh electors took place. More than 150 people attended...
A.N. Bukeikhanov opened the discussion, familiarizing the assemby with the programme of the party
“National Freedom”, which all present decided to support. After him spoke: a Kazakh from the Genghis volost,
Shakarim Khudaiberdin... Akhment Tyshkanbaev (from the Degelensk volost of the Karkalinsk district) about
the land issue, Ilyas Dzhankarin (from Pavlodar district) about the same issue with regard to the settlement
issue as well as the military service” [17].

Bukeikhan assumed, not without reason that the Duma of the first convention would approve of the bills
which he was intending to put forward to be considered by the supreme legislative assembly. He would easily
have been able to collect the signatures of many of his fellow deputy members, which were required for the
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approval of the bills as part of the legislative work of the Duma. Since out of 448 deputy members of the Duma
of the first convention, 153 were members of the Kadet faction, 4 of which were Kazakh and 1 unaffiliated
deputy — Shaimerden Kosshygululy, elected by the Kazakhs of the Akmolinsk oblast. In addition to that, the
whole leadership of the First State Duma was elected from the Kadet faction: the spokesman was Sergey
Muromtsev, vice spokesmen — prince Petr Dolgorukov and Nikolay Gredeskul and finally, the secretary —
prince Dmitry Shakhovskoy, a close friend of Alikhan Bukeikhan.

I will note that the Muslim faction of the State Duma of the first convention, as well as all the following,
joined the Kadet faction. When the voting for his bills was taking place, Bukeikhan could confidently count
on the complete support of the autonomist faction, consisting of members of the Polish kolo, Ukrainian,
Finnish, Baltic, Tartar and other ethnic groups, 63 people in the first convention in total. 97 deputy members
of the Labor party and 105 unaffiliated members would not have let him down either. Simply put, at the
beginning of July 1906, the Kazakh leader seemingly faced a real possibility of reaching his strategic goals.
However, this reality became a mirage in one instant. Bukeikhan arrived in St. Petersburg in the morning of
July 8, 1906 — just on the eve of the forced dissolution of the State Duma of the first convention. As Bukeikhan
himself commented in his memoirs, “Elections in the Steppe” dated from 1916, dedicated to the 10" anniversary
of the State Duma, the elections in the Steppe and Turkestan oblasts were determined at the last minute, and
at the moment of dissolution of the First Duma, elections in some of the regions of Turkestan did not even yet
take place. It was no wonder that having crossed the threshold of the Tavrichesky Palace on July 8, 1906,
Bukeikhan has barely managed to collect the signatures of the deputy members on the bills with the purpose
of adding them to the agenda of the legislative assembly — the manifesto regarding the dissolution of the Duma
was signed on the night of July 8, and the deputy members with Bukeikhan among them saw the manifesto on
July 9 in the morning, posted on the doors of the Tavrichesky palace, where the State Duma met.

Despite it all, Bukeikhan did not lose hope since the second convention of the Duma was to take place.
Not going into detail about why Bukeikhan voluntarily declined to run for deputy member of the Second Duma,
being absolutely sure of his repeated election, which he described in detail in an open letter to the Kazakhs of
the Semipalatinsk oblast on January 11, 1907, he sent his reliable comrade Temirgaliy Nurekenuly to the
second convention with that goal in mind (Temirgaliy Tyunin-Norokonov or Norokonev), one of the five
candidates nominated by him, among them, two nephews of the great poet and thinker Abay — Shakarim
Khudayberdyuly and Kakitay Iskakuly [18]. However, a greater disappointment awaited Bukeikhan this time
around. After 102 days of operation, from February 20, to June 2, 1907, the second convention was also
dissolved. Simultaneously, with the decree on the dissolution of the Duma of the second convention the New
Regulation on the State Duma elections, which deprived the five million strong Kazakh nation of voting rights
and their removal from the Duma was published on June 3, 1907. Moreover, in December of the same year,
by the special presence of the St. Petersburg district court, Bukeikhan was sentenced to a 3-month prison time
for signing and publishing the “Vyborg Proclamation”, and was stripped of the right to occupy public offices.
Having served his sentence in the Semipalatinsk prison not for 3 months, but for 8, he was exiled into Samara [19].

However, even despite his exile in the period between 1908 and March 1917, he continued his furious
struggle for the rights and national interests of Kazakhs, including the right to perform military service in the
cavalry troops with independent troop command, having put forward a corresponding bill in the Duma of the
third convention through the faction of Kadet deputy members. However, as is important to note, without much
visible success. “Among the many issues addressed by the Duma, the bill to alter “the Regulation on
Compulsory Military Service”, which concerned the implementation of compulsory military service for the
Kazakhs, having found no luck anywhere, flickered and died along with other trivial matters...” Bukeikhan
wrote, denouncing the activity of the Third Duma, which after ceasing its operations, did not after all pass the
bill of alteration of the “Regulation on Compulsory Military Service”, which oversaw the implementation of
compulsory military service even for Kazakh. “In this way — some Muslim people are conscripted for military
service in the most abnormal conditions, others instead of carrying out service are obliged to pay the infamous
monetary tax, and others still (Turkestan oblast and Muslims of Akmolinsk, Semipalatinsk, Semirechye, Ural
and Trans-Caspian oblasts) are completely forgotten (!)”.

The leader of the “Alash” movement clearly realized that the nomadic Kazakhs, once a mighty warrior
people, who made up the crushing impact force of the hordes of Genghis Khan, his son Jochi and grandson
Batu Khan, over a period of more than half a century after their release from military service in 1834, have
lost their former exceptional agility and mobility due to the settler colonization of the steppes and the shrinking
of their habitat, as well as their free spirit and military valor, courage and boldness and withdrew from carrying
military service and weapons. Moreover, military science as well as armaments, have not stood still in their
development during that period passed. The last time that the Kazakhs exerted their former warlike character
was in the first half of the XIX century. Namely, in 1812 the Kazakhs part of the Russian army participated in
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the war against the French led by the Emperor Napoleon Bonaparte and in 1837-1847 they organized the
largest armed uprising against the colonialist policy of the Russian Empire under the command of Kenesary
Kasymuly (Kasymov), the last Khan of all three Jiizes [20]. Meanwhile with the election of the Duma of the
fourth convention in 1912 arose a new opportunity for the approval of the bill of alteration of the “Regulation
on Military Service”. Simultaneously between 1913-1917 Bukeikhan on the pages of the first national
newspaper “Qazaq” unfurled an open and turbulent debate about the necessity for the Kazakhs to perform
military service, suggesting and explaining the conveniences of service in mounted and cavalry troops.

However, the colonial power of the empire did not share the enthusiasm of the Kazakh leader due to its
justified fear of an even larger uprising of the Kazakhs against the policy of colonization of Kazakhstan illegal
in both its nature and content, violating the conditions of mutual agreement regarding allegiance to Russia.
The memory of the uprising of Khan Kenesary was still fresh in the minds of the people. It remains to add that
for 10 years Russian military art and weapons were powerless in the war against Kenesary Khan's unmatched
riders. The talented commander and politician, distinguished state figure and leader of the Kazakhs fell victim
to an absurd accident in a clash with the Kyrgyz caused by a betrayal of his closest associates. Moreover, even
before, the Russian empire again was convinced of the extraordinary militancy, courage and daring of the
Kazakh riders in the Patriotic War of 1812. It is an established historical fact that the Kazakhs participated in
the war with the French from the first battles at Neman and “Battle of the Nations” near Leipzig to the
occupation of Paris. They fought mainly as part of the Orenburg Cossack cavalry regiment, rarely in Bashkir
regiments as well as the national volunteer corps. Two Kazakhs, Baybaturuly and Zhanzhigituly (in the archive
materials Baybatyrov and Dzhandzhigitov) were awarded silver medals for the occupation of Paris as part of
the Bashkir regiment. Among the celebrated heroes of 1812, the names of cavalry officers Major Temirov,
Cossack Captain Yusupov, sotnik (Cossack lieutenant) Yumashev etc.

In the second half of the XIX century, the Kazakhs were represented by four descendants of Genghis
Khan from the Junior Jiiz, three of who were Major Generals and one General of Infantry. The Khan of the
Inner Bukey Horde, great-grandson of Abulkhair Dzhangir Bukeyuly earned the rank of general before anyone
else. His eight sons also obtained military education. The son of Khan Gubaydulla Dzhangiruly was awarded
the highest military rank in the Russian Cavalry — General of Infantry (Cavalry). He became the first and only
Kazakh — full cavalier of his kind of troops. The Neplyuev Military School established in 1824 in Orenburg
was the origin of many military officers among Kazakhs, which was later reorganized into a Cadet Corps. Each
year 30 spots out of 200 were reserved for Kazakh youths. Kazakh youths also occasionally studied at the
Omsk Cadet Corps. One of its talented graduates was Chokan Valikhanov — who became a prominent scientist
with a world famous name. In general, in the XIX and the beginning of the XX century there were in the
military-civilian service in Russia (approximately): one Cavalry General, three Major General, six Colonels,
eight Lieutenant Colonels, six Cossack Majors as well as a fair number of majors, captains and staff captains,
sotniks (Cossack lieutenant) etc.

The seriousness of the fear of the Russian Empire is confirmed by the fact that in the period of World
War I, especially between 1915-1916, despite the heavy casualties and colossal material losses, it did not dare
to conscript Kazakhs, not to mention organize them into cavalry units with independent military command.
The situation at the Western Front at the beginning of 1915 showed that new battles required not only the
mobilization of millions of citizens, but also an astronomical amount of armaments and ammunition. Pre-war
stocks of armaments and ammunition were exhausted and the warring countries began actively restructuring
their economies to match military needs. The war gradually evolved from being a battle of armies to a battle
of economies [21].

Having increased their population to 6.5 million (or fifth largest nation of the Russian Empire) towards
the beginning of World War I, the Kazakhs over a comparatively short period of time could have organized
mobile cavalry troops numbering several hundred thousand warriors, who, in the event of being sent to the
Western Front could have considerably supplemented the reserve of the Russian army and noticeably improved
its situation in the war. However, in all probability, the Russian colonial empire feared to lose its complete
control over the Great Kazakh Steppe by giving the indigenous nation of many millions the right to have their
own military forces with independent military command. It would seem that in St. Petersburg it was considered
that Kazakhstan was a gateway to Central Asia. Even at the turn of the XIX-XX centuries Kazakhstan was a
key geopolitical zone. The loss of control over Kazakhs and their vast territories would mean virtual loss of
control over all “Asian Russia” and naturally would have deprived Russia of access to Afghanistan, Iran, India
and the Pacific Ocean in general.

Meanwhile between 1914-1916 the Kazakh delegation led by Bukeikhan in St. Petersburg, with the
assistance of members of various factions of the State Duma, relentlessly pestered high offices starting with
the Tsar himself, the State Duma, the Council of State, government and ending with the Ministry of Defense
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and Internal Affairs with the hope that in the time of difficult challenges the colonial power would in the end
meet the wishes of the Kazakh “minority” to “serve” the Russian crown. In the negotiations in St. Petersburg
the leader of the Kazakhs concentrated the attention of his interlocutors on the assurances of the colonial power
itself, voiced before Russia joined the World War: “We are not fighting for markets, not for the enrichment of
the capitalists, but for freedom, for the self-determination of all nations and nationalities. And how we demand
to be given what was promised to us”. Bukeikhan insisted. Here it is necessary to remind the reader about
another important historical fact, that in November-December 1916 Germany and its allies offered peace,
however the military-political block of Russia, France and Great Britain — Atlanta — declined the offer, stating
that “peace is impossible until the restoration of violated rights and freedoms, the recognition of the principle
of nationalities and free existence of small states is ensured!”

Despite the obligations that Russia undertook to before entering the war, Russia was not yet ready to
provide the Kazakhs with the right to self-determination, including the right to the formation of a national
army. “During peace time the government is intending to conscript us to infantry troops” Qyr Balasy wrote on
the subject in the article published under the heading “The Issue of the Conscription of the Kazakhs” in the
“Qazaq”. “If the people will find it acceptable, then let them not waste time and continue to be engaged in
farming... To me however, it is evident that if the Kazakhs will be conscripted, then our people should serve
as Cossacks do. Valid arguments in favor of it have been specified for the uninformed in the “Petrograd
Letters...”. While suggesting volunteer service in the cavalry with independent command (control), Bukeikhan
was planning on educating these troops with the aid of Cossacks and found complete support among the
Cossack members of the State Duma, which he reported in one of his “Petrograd Letters,” published in 1916
in the “Qazaq”: “Here [in the State Duma] Cossack members have declared that if the Kazakhs wish to serve
in the same manner as Cossacks, they will provide assistance. It is convenient for Kazakhs to be Cossacks”.

“However” he noted in the previous letter of the same series, “the issue of implementation of
conscription of the Kazakhs in the Duma is still closed and it is unlikely to be put forward at this moment.
“Nevertheless, Bukeikhan's political intuition told him that this issue would be positively resolved in the near
future. His intuition did not fail him. The emperor of Russia on June 25, 1916 issued a decree on “The
Requisition of the Indigenous People”, in other words, the mobilization of the Kazakh “minority” of the Steppe
and Turkestan regions, for performing auxiliary work, which was the last thing the Kazakh leader wanted.
Another unexpected turn for Bukeikhan was the mass uprising of the Kazakh which broke out following the
“June 25” decree, which only enforced the fear of the colonial power of Russia of granting Kazakhs the right
to form their own cavalry troops. Moreover, an uprising, even more so an unprepared one, did not suit the
plans and strategy of the leader of the “Alash” movement, or to be precise — fully contradicted his goals. It is
also imperative to note, that the fundamental cause behind the civil commotion was not so much the decree
itself, but more its hasty and rough execution by the representatives of the colonial power and their appointees,
such as volost administrators, village elders and the steppe nobility. That is precisely the conclusion the private
council of the Kazakhs from Turgay, Ural, Akmolinks, Semipalatinsk and Semirechye oblasts came to about
the damage caused to farming by the mobilization of men for auxiliary work, which took place on August 7, 1916
in Orenburg led by Bukeikhan: “The supreme decree of June 25, became known to the Kazakhs in the form of
an announcement by the local government while the decree itself was not yet published. It struck the
unprepared population out of the blue. The local government hastily began to enforce the decree. In the
unpreparedness of the population, as well as the extreme haste, harshness and abuse in the actions of the
authorities lay the roots of the past and current misunderstandings and tensions that now became known...
When the population saw the distinct injustice being exercised, it took the matter into its own hands, at the
same time forcefully taking the lists from the volost administrators. This happened in Turgay, Ural, Akmolinsk,
Semipalatinsk, Semirechye oblasts. Thanks to the abuse of the Kazakh authorities the current generation got
to meet brigades of Cossacks for the first time”.

“Everything that has happened until now, — in the protocol of the current counsel, — is explained by the
urgent haste of the execution of the supreme decree. It is necessary to take immediate measures to calm the
population by withdrawing Cossack brigades out of the steppes and convening congresses of representatives
of the population. The local authorities, namely volost administrators themselves caused civil commotion by
their rash actions, their harshness and abuse of power, they perturbed the most peaceful and obedient to the
supreme command people, whom they declared to be unruly and rebellious toward the authorities and law.
All this is false — the Kazakhs obey the command”.

Having discussed the causes and consequences of the decree of June 25, 1916 and its actual execution, the
private counsel of the Kazakhs drew up regulations containing 18 points, the first of which spoke of the “need for
postponing the conscription of workers in northern uyezd (districts) until January 1, 1917 and the conscription of the
southern districts until March 15, 1917” and in last point spoke of “regarding the above... petition the government”.
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As follows from yet another of his “Petrograd letters” (IV — “Qazaq”, No. 192, 1916), at the beginning
of September in Moscow, Bukeikhan discussed the matter of conscription of Kazakhs with Prince Georgy
Lvov who led the United Committee of the Union of Zemstvos and the Union of Towns (ZEMGOR), an
organization that aided the army, that maintained hospitals and ambulance trains, supplies clothing and
footwear for the army, and who after the February Revolution between March and July 1917 became the
Minister-Chairman and Minister of Internal Affairs of the First Provisional Government and also led the first
coalition government. Later the Alash leader travelled to Petrograd where he met with Mikhail Rodzianko —
the spokesman of the Fourth Duma, Andrey Shingarev, who was the chairman of the marine committee of the
Fourth Duma between 1915 and 1917 and who in March-May 1917 became the Minister of Agriculture in the
first composition of the Provisional Government. He also met with members of the State Duma of the fourth
convention Alexander Kerensky, Ivan Yefremov and Mikhail Karaulov — being the chieftain (ataman) of the
Terek Cossack Host. As it is not difficult to guess, Bukeikhan together with the Cossack members discussed
not only the possibility of postponement of the conscription of Kazakhs for auxiliary work until the completion
of farm work but also continued insisting on granting the Kazakhs the right to form cavalry troops with
independent command. He was met with full support and was promised cooperation in the matter [22].

Prince Lvov undertook to place the Kazakhs mobilized for auxiliary work under the custody of
ZEMGOR, which was reported in detail in issue No. 192 of the “Qazaq”. After a series of meetings with the
leader of the Alash movement prior to and during the period of civil commotion of 1916, on September 10, of
the same year, A. Kerensky addressed the Duma with a summary report about his journey around the Steppe
and Turkestan regions, in which he placed the blame for the bloody oppression of the civil commaotion on the
Tsarist government, accused the Minister of Internal Affairs of abuse of authority, demanded the impleading
of the corrupt local Tsarist officials. At the time he was the head of the committee of the Fourth Duma for the
investigation of causes and consequences of the events of 1916 in the Kazakh Steppe and Turkestan regions,
having studied the events on the spot. He undertook his inspection trip into the Kazakh territory upon the
insistent request of Bukeikhan, who sent Mustafa Shokay (Chokaev), his young associate to accompany him,
who at the time served as the secretary of the bureau of the Muslim faction of the Fourth Duma.

Approximately from the end of 1915 Bukeikhan was a member of the bureau of the Muslim faction as
a representative of the Kazakh population, at the end of October 1916 on his recommendation Mustafa Shokay
became the second representative of the Kazakhs. As he sent Mustafa Shokay to accompany Alexander
Kerensky in his trip to the Steppe and Turkestan regions, Bukeikhan was sure that they would find common
ground. He knew that Kerensky and Shokay were both alumni of the Tashkent Gymnasium and the Law
Faculty of the St. Petersburg University, albeit graduating in different years. The former graduated from the
gymnasium in 1899 and university in 1904, while the latter graduated in 1910 and 1914. After recounting his
report at the Duma, Kerensky as well as Karaulov and Yefremov promised Bukeikhan to send a telegram to
the emperor who was on the front with the request to postpone the mobilization of the Kazakhs for auxiliary
work from September 15 to a later time. Apart from everything else, upon the insisting request of the Alash
leader, Andrey Shingarev personally addressed the Minister of War Dmitry Shuvaev on September 8,
regarding the following: when and in what order will the Kazakhs be conscripted and will they be granted the
benefits they asked for? Shuvaev replied: the Minister of War will make the decision regarding the conscription
of the Kazakhs, only then will the issue be forwarded for consideration by the military department. “Now we
are in search of a member who would positively resolve our matter with the Minister of Internal Affairs. It is
difficult to predict anything, we are acting blindly. God help us!” Qyr Balasy wrote in his next Petrograd letter.

It follows that Alikhan Bukeikhan was able to find the person he was looking for, based on the order of
the Minister of War Dmitry Shuvaev dated from October 14, 1916, the text of which was immediately
published in the issue No. 202 of the “Qazaq” in 1916. However, the order did not meet the expectations of
the leader of the Alash movement since it did not concern the right of the Kazakhs to form their own cavalry
troops with independent command which was Bukeikhan's main goal. Instead, the order provided the following
(loose translation of the author):

1) the authorization to recruit minorities, voluntarily choosing to serve in the Cossack troops is transferred
to the troop atamans, namely the atamans of Cossack cavalry troops;

2) volunteer minorities will be recruited into the mounted cavalry troops participating in hostilities, in case
of need, they may be placed at the disposal of reserve sotnik (Cossack lieutenants) to undergo military training;

3) minorities recruited as volunteers into the Cossack troops are obligated to enter service in their uniform
(Cossack uniform) with their own weapons and horses;

4) volunteer minorities will serve as private Cossacks;

5) volunteer minorities will be freed from military service immediately after the war ends and will be
sent home;
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| order that the above decree of the Tsar will be executed with strictest compliance.

Signed: The Minister of War General of Infantry D. Shuvaev.

“Our military command”, — Bukeikhan wrote sometimes later, “must consist exclusively of our own
personnel. Otherwise a foreign officer instead of training our warriors would punish them for the slightest
offense and put them in jail unjustly. However, if the officer is a Kazakh, the warriors will undergo appropriate
training, they will be well educated and politically literate. A commander that does not know Kazakhs, their
language, culture and mentality will only punish them”.

Having achieved his goal — postponing the mobilization of the Kazakhs for the auxiliary works until the
completion of the farm work, Bukeikhan together with his associates in the Alash movement lost no time and
immediately set out for Kazakh regions with the aim to explain the situation to the people. He chose the hotspot
for himself — the Trans-Caspian oblast. As Smakhan-tore Bukeikhan (the younger brother of the leader of
Alash) wrote in his memoirs later, the chiefs of the Aday clan greeted Alikhan admiringly with banners and
announcing “Our Khan has arrived!” In reply, Alikhan requested they put an end to rebellion [22].

His arguments were convincing. Firstly, a virtually unarmed uprising against modern regular troops of
a warrior empire which had heavy casualties in the First World War was not only counterproductive, but also
destructive to the people themselves. Secondly, the Kazakhs were being conscripted for auxiliary works, not
the war. Thirdly, the youth will see a completely different world, another way of living and farming, modern
weapons and conditions of war. This experience may come useful to the Kazakhs in the future, the leader
explained to his fellow clan members. He convinced them to obey the decree of the Russian Tsar and let the
dzhigits aged between 19 and 35 go to the front, promising to join them. At the end of 1916 Alikhan set out to
follow them to the Western Front aiming to enter military service, ensure the living conditions and protection
of rights of his young fellow clan members as well as all other “minorities” — Kyrgyz, Kalmyks, Buryats and
others, he opened and led the “Department of Minorities” of ZEMGOR, taking the responsibility for providing
the auxiliary works.

Following the February Revolution 1917, in the middle of March Bukeikhan was urgently summoned
to Petrograd by the Provisional Government. On March 20, he was appointed the Commissar of the new
democratic government of the Turgay oblast, about which he informed his people, sending a telegram to the
“Qazaq”. He was also appointed a member of the Turkestan Region Administration Committee [23]. The
Kazakh national leader assumed that the time for organizing the national army has finally come and set out to
create it, firmly, but nevertheless cautiously, officially naming it “militia”. It is worthwhile to note that
Bukeikhan began organizing the Alash army prior to the traitorous coup of the Bolsheviks in October 1917
and the creation in February 1918 of the bloody “Red Army”.

This way in July 1917 Bukeikhan left the ranks of the Constitutional Democratic (Kadet) party and
promptly began organizing the first Kazakh National Party “Alash”, of which he informed the First All-Kazakh
Convention, which convened between July 21-28 of the same year at his initiative. The 4" point of the agenda
named “the Defense of the Homeland, “stated the following: “For the defense of the Homeland the army will
not remain in its current condition. The youths having reached conscription age will undergo training and
perform military service in their homelands; the youths have the right to perform military service according to
their vocation: Kazakhs already perform military service in the mounted militia(!)”

Between the first and the second All-Kazakh conventions in July and December one more confidential
and secret convention was held, where the regulation for organizing a Kazakh national militia-army was
passed. This speculation is supported by the following quote of an article published on November 21, 1917 in
the “Saryarqa” newspaper: “It is essential that we unite and reflect on the defense of our native land. The
telegram sent by Alikhan, Akhmet and Myrzhakyp, published in the previous issue literally howls for the
defense of the homeland and charges the citizens of Alash with it. What course of action the nation will take
will be decided by the All-Kazakh Congress in Orenburg, planned to take place on December 5. In the
meantime the main task is clear — to continue fulfilling the regulations of the September Congress(!)”.

As was mentioned above, during the formation of the national mounted militia-army, for its training,
provision of arms and ammunition, Bukeikhan at first relied on the support and aid of the Cossacks, for example,
the Omsk, Orenburg, Ural and Semirechye Cossack troops. Simply put, the leader of Alash, ho matter how strange
it seemed, considered the Cossacks, who served as the weapon and pillar of the colonist policy of the Russian
Empire, to be allies in the struggle of Kazakhs for their national self-determination. And as it appeared — was not
wrong in thinking so. Where prior to the February Revolution, as seen above, he in his struggle for the rights and
interests of his nation enjoyed understanding and strong support of the Cossack members of the Duma, in the above
mentioned telegram from Alikhan Bukeikhan, Akhment Baytursynuly and Mirzhakyp Dulatuly, published on
November 18, 1917 in the “Saryarga” newspaper, on the eve of the second All-Kazakh Congress, it was said:
“Parallel to our congress a general congress of Cossacks is taking place. We must also take part in this congress”.
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After the Bolsheviks rose to power, Bukeikhan set a new goal for himself: to build a modern, educated
and literate army. “An ignorant soldier”” he wrote “makes no distinction between good and evil. An uneducated,
uncultured and undisciplined soldier is capable of committing utterly lawless acts. The civil bloodshed among
the Russians is a consequence of ignorance and incivility of their soldiers”. And one of the first legislative
regulations of the National Council (government) of the Alash-Orda, passed between June 11-24, 1918 signed
by Alikhan Bukeikhan concerned the issue of the creation of the Alash army: “To create a council of war of
three members under Alash-Orda, entrust it with the functions of a military ministry and grant it with
(authority) to open oblast and uezd level councils at the oblast and uezd departments of the Alash-Orda. The
council of war will be charged with the responsibility to conscript dzhigits for fighting the Bolsheviks”.

As it turned out, at this point the first Kazakh cavalry brigades were already formed and were ready to
defend their homeland, which is confirmed by a note in the Omsk newspaper “Svobodnaya Rech” issued on
June 21, 1918 under the headline “The Arrival of the Kazakh Brigade™: “At noon on June 18, the newly formed
Kazakh (originally Kyrgyz) cavalry of 500 men with officers-instructors in the steppes arrived in Alash. The
brigade was greeted by the entire population of Alash... The brigade was taught the military art was armed”.
The editorial note of the next issue of the newspaper contained new details regarding how ““a solemn meeting
was arranged at the square near the church of St. Nicholas, where “the famous national figure [Alikhan]
Bukeikhan arrived, in whose honor at the suggestion of the lieutenant colonel [Khamit] Tokhtamyshev, the
riders uttered the word “Allah”. The white banners carried slogans in the Kazakh language: “Long live the
All-Russian and Siberian Constituent Assembly!” “Long live the true sons of the Motherland!” The speeches,
said at the meeting, breathed of patriotism” [24].

Towards the middle of the summer of 1918 Bukeikhan was able to create not only a battle-ready division
of the Alash state from several cavalry regiments, but also open a military cadet school for the training of
national military officers. According to the Omsk newspaper “Svobodnaya Rech”, some of the brigades of
Alash were already actively participating in the combat operations on the Southern front in the Semirechye
oblast. “The actions of the Kazakh volunteers” the Omsk paper wrote “are constantly reported to the current
Kazakh Premier Minister A.N. Bukeikhan by the government of Alash-Orda. He recently received the
following telegram from Arkat: “Musa was present at the taking of Sergiopol, he arrived there and personally
beheaded nine Reds. The Bolsheviks fled to Urdzhar. The brigade of Habidzhanov was sent after them.
Administrator [of the Premier-Minister of Alash-Orda] S. Akaev”.

On June 16, Bukeikhan sent his ally, the head of the Bashkir Autonomy Z. Validov the following
telegram: “The Semirechye oblast is cleansed of the Bolsheviks. The Kazakhs, Cossacks and offers are
finishing off the remnants of the Bolshevik troops. Our (Kazakh) brigades were sent into the Altay guberniya”.
In the telegram sent on September 12. 1918 to the members of the government in the city of Alash (Zarechnaya
Slobodka, Semipalatinsk) from Ufa, where he was negotiating with the Committee of the members of the
Constituent Assembly (Komuch) on the matter regarding the recognition of the Kazakh Autonomy, its head
A. Bukeikhan openly mentions the national army: “All efforts are to be concentrated on the formation of a
national army. Russia will be saved by national armies. Alash is one of the ally states of Russia, therefore the
Alash army is one of Russia's pillars. The Alash regiment must be provided with all necessities and must not
be dissolved. Buy the necessary equipment, even on credit. Buy a sufficient amount of arms. In the Ural and
Turgay departments of Alash-Orda brigades are hurriedly undergoing military training. We will prepare
officers in the Ural department”.

In February 1919, during the negotiations with the Omsk government led by Admiral Kolchak, the
Premier-Minister of Alash-Orda, A.N. Bukeikhan announced the successes of his army: “Our militia is an
army. It already exists: 700 of our dzhigits are on the front in Semirechye, 540 at Troitsk, 2000 in Urals oblast.
When you read messages regarding the successes on the Semirechye front, bear in mind that these successes
are owed to our brigades...”. It is necessary to briefly mention that uniforms were designed and sewn for the
army of the Alash state, different for the command officers and the enlisted personnel, several hymns
(marching songs) were written... [25]

All for one sacred goal — to assert the right of his nation for self-governance, to achieve recognition and
political legalization of the Autonomous State of Alash on the territory of nine oblasts, Bukey Horde of the
Astrakhan guberniya and the adjacent Kazakh volosts of the Altay guberniya, between 1917 and 1920 Alikhan
Bukeikhan acted according to the age-old principle “politics is the art of the possible”. While creating the
Alash army, Bukeikhan was not preparing for war — not with the Bolsheviks nor with anyone else, but was
striving for asserting the national autonomy and preserve the fragile peace. “The militia is acutely needed
simply due to the fact that now only those who are strong, armed and mounted can survive. “He wrote in yet
another one of his articles. It became evident that at the height of the civil war in Russia, there was no other
choice but to conclude an alliance with one of the warring sides in order to withstand the other, or vice versa.
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No matter the choice, there was a chance for the salvation and recognition of the legitimacy of the young
Kazakh state. Directly after the relocation of the National Council (government) of Alash-Orda to the city of
Alash in March 1918, Bukeikhan attempted to establish communication — first - with the leaders of the Soviet
power (negotiations with V. Lenin and J. Stalin via telephone were led by A. Ermekuly and Kh. Gabbasuly —
his deputies). For the sake of political legalization of the state of Alash, the name Alash-Orda carries precisely
that meaning, for the sake of preservation of the fragile peace and the relative stability in the region, the leader
of the Kazakhs was prepared to make peace even with the devil himself. However, having been informed of
the conditions of Alash-Orda regarding the acknowledgement of the Soviet power, the leaders of the
Bolsheviks undertook to give their final answer in the nearest future and then went silent for a long time.
Bukeikhan was forced to seek recognition and an ally in the opposing side, where, one self-declared All-Russian
government replaced another every few months. The leader of Alash-Orda, Bukeikhan consistently and
convincingly went before each new All-Russian government to assert the right of the Kazakh people to those
lands and territories, declaring that, “The Alash Autonomy brings together the 6 million strong Kazakh-Kyrgyz
population of the Kazakh Territory which has never been part of Siberia and the Turkestan oblasts; the Alash
Autonomy... occupies a territory which is almost round in shape (!) and with its population of 10 million,
forms a large political entity”.

CONCLUSIONS

Thus, all for one sacred goal — to assert the right of his nation for self-governance, to achieve recognition and
political legalization of the Autonomous State of Alash on the territory of nine oblasts. Alikhan Bukeikhan
acted according to the age-old principle “politics is the art of the possible”. While creating the Alash army,
Bukeikhan was not preparing for war — not with the Bolsheviks nor with anyone else, but was striving for
asserting the national autonomy and preserve the fragile peace. For the sake of political legalization of the state
of Alash, the name Alash-Orda carries precisely that meaning, for the sake of preservation of the fragile peace
and the relative stability in the region, the leader of the Kazakhs was prepared to make peace even with the
devil himself. The former leaders of Alash-Orda did not abandon their goal to create a national army, even
after the establishment of the Soviet regime in Kazakhstan. Turar Ryskululy (Ryskulov) wrote his famous
letter to Joseph Stalin, proposed to the government of the republic to form a Kazakh national... Red Army
under the command of Kazakh officers, referring to the regulations of VTsIK (All-Russian Executive Committee).
However, the leaders of the Soviet power feared the Alash-Orda even more than the Tsarist autocracy did.
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IAEA HE3AJIE2XKHOCTI I CBOBO/IH B AISAJIBHOCTI XACAHA OPAJITASA

AHorauis. Xacan Opanmaii — Kazaxcokuti 0isy 3a KOPOOHOM, OOCHIOHUK HAYIOHANbHO-6U3B0IbHO20 PYXY, ICMOPUK,
nyoniyucm, agmop meopie mypeybKolo, Ka3axcbKolo, AH2ICbKOI0, HIMEYbKOI Ma THUWUMU MOBAMU, NOYECHUL npopecop
MiscnhapooHo2o Ka3axcobko-mypeybko2o YHigepcumemy. Yce c80€ dcumms 6iH NPUCEAMUS CIAVIHCIHHIO HA 0O1a20
Kazaxcvko2o Hapooy. YV 20 cmonimmi kazaxu Cxionoeo Typxecmany enu 8uzeonvHy 60pomuvoy 3a c8ol0 c800600y ma
nezanedxcHicmo. Xacan Opanmaii HANUCA8 XPOHIKY HCUMMSA KA3AXi6, Nepeciioy8anux momanimapHor KOMYyHICIMUYHOW
cucmemoro na ixuiti 6amoKiguwuni i 3006ysuwu c60600y Ha 3axodi. Hozo meéopu euceimmowoms icmopiio nayionanrsHoi
inmenizcenyii arawie ma 6ci Haeanvhui npodnemu Kazaxcmany. Hayxosa HosusHa 00CniodicenHs 6USHAYAEMbC MUM, U0
y cmammi 10emsbcs PO NUCLMEHHUYbKY mda, K 8i00Mo, icmopuyHy pons Xacana Opanmas, 3 mouku 30py moeo, ujo
kazaxu Cxionozo Typxecmany, 8ubpaguiu nepo, 02010CUIU NEPULY TACTMIBKY HAYIOHATLHO -8U3601bHOL 60pOmMbOU CBIMmY.
Iligcmonimms momy 6 mypeyvkomy micmi I3mip eutiuina tioeo nepuia kuuea «Ha winsaxy 0o ceo6odu. Kazaxcoki mypxu
Cxionoeo Typrecmanyy. JJo ocmannbo2o nepiody 020 JHCUMmMs 6Ci MEOPU, HANUCAHI MA OP2aHI308aHI HUM, OYaU
NpUCBAYEHT HA2ATbHUM NPOOIEMAM, WO CIOCYIOMbCA KA3AXCbKO20 HAPOOY, O/l KA3AXCbKO20 MUHYNI020 Ma MAUOYMHbOZO.
Paoio «Azammuxy (RL/RFE) nepwum 3a2060punio npo no8CMAanHs Ka3axcbkoi Moaodi npomu paosaHcbkoi cucmemu 6
epyoui 1986 p. Ilizniwe Xacan Oparmaii onyonixysas y 3axiouiu npeci pisui cmammi npo epyoHesi nooii, 30ipku ma
KHU2U, 8 AKUX 8iH OYIHUIU Hacmpoi npomecmy 8 paoancvkomy Kaszaxcmani. Ilpakmuyna 3nauumicms 00CaioHcenHs
8U3HAYAEMbCS MUM, Wo 3a 27 pokie cayscou 8 Azammuxy Xacan Oparmaii nocmiiho nopyutyeas Hazaivhi npoodiemu
xazaxig y Paoanucexomy Coro3zi. Jlocnioacenns 3i0pano écio ingpopmayiro npo ioei nezaneszicHocmi

KuarouoBi ciioBa: nayionanvha ides, diacnopa, 8u3601bHUll pyx, bOidicenyi, padio Azammuk
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THE IDEA OF INDEPENDENCE AND FREEDOM IN THE ACTIVITIES
OF HASAN ORALTAY

Abstract. Hasan Oraltay is a Kazakh figure abroad, researcher of the national liberation movement, historian, publicist,
author of works in Turkish, Kazakh, English, German and other languages, honorary professor of the International
Kazakh-Turkish University. He devoted all his life to serving for the benefit of the Kazakh people. In the 20" century, the
Kazakhs of East Turkestan waged a liberation struggle for their freedom and independence. Hasan Oraltay wrote a
chronicle of the life of the Kazakhs, persecuted by the totalitarian communist system in their homeland and gained
freedom in the West. His writings highlight the history of the Alash national intelligentsia and all the pressing problems
of Kazakhstan. The scientific novelty of the research is determined by the fact that the article deals with the writer's and,
as is known, the historical role of Hasan Oraltay, from the perspective that the Kazakhs of East Turkestan, picking a pen,
declared the first swallow of the national liberation struggle to the world. Half a century ago, his first book was published
in the Turkish city of Izmir “On the way to freedom. Kazakh Turks of East Turkestan”. Until the last period of his life, all
works written and organised by him were devoted to urgent problems concerning the Kazakh people, for the Kazakh past
and future. Radio Azattyk (RL/RFE) was the first to speak about the uprising of Kazakh youth against the Soviet system
in December of 1986. Later, Hassan Oraltay published in the Western press various articles about the December events,
collections and books, in which he assessed the protest mood in Soviet Kazakhstan. The practical significance of the study
is determined by the fact that for 27 years of service in Azattyk, Hasan Oraltay constantly raised the urgent problems of
Kazakhs in the Soviet Union. The study collected all information on the ideas of independence

Keywords: national idea, diaspora, liberation movement, refugees, radio Azattyk

INTRODUCTION

In the past few decades, there has been a growing interest in diasporas as a subject of study in the social
sciences. The growing popularity of this topic has led to a change in the use of the term “diaspora” to refer to
any population that has moved from one country to another. This trend is also observed among immigrant
groups who define themselves as a diaspora [1]. James Clifford explains that migrants increasingly define
themselves as a diaspora because the term has positive connotations. The frequent use of the diaspora is not
limited to academia and immigrant groups; it is also frequently used in the media and popular culture [2].

In his 2005 article “The Diaspora”, Rogers Brubaker explains this recent phenomenon in detail. According
to him, the term “diaspora” is overused to describe any group that moves from one place to another [3].
Brubaker, criticising such a popular use of the concept, argues that “the term loses its distinguishing power,
its ability to distinguish phenomena, to make distinctions. The universalization of the diaspora, paradoxically,
means the disappearance of the diaspora” [4]. According to Brubaker, the problem lies in the perception of the
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diaspora in substantial terms, as a limited identity, not an idiom, position and statement [5]. Instead, he suggests
looking at the diaspora primarily as a category of practice. For Brubaker, “as a category of ethnic practice, the
diaspora is used to make claims, formulate projects, formulate expectations, mobilise energy, and appeal to
loyalty” [6].

Based on Brubaker's concept, the authors will consider Kazakhs living in Turkey and Europe as a
category of practice [7]. The Kazakhs of East Turkestan (Xinjiang) were forced to leave their homeland as a
result of political events in the region in the middle of the 20th century. Then the Kazakhs were forced to live
for some time as refugees in neighbouring countries, until they were finally accepted into Turkey as permanent
settlers [8]. During this period, Kazakhs experienced seemingly insurmountable life events. Their first decades
of living in Turkey were also not easy, despite the fact that citizenship and additional benefits to facilitate their
assimilation and integration were provided upon arrival [9; 10]. They were first housed in refugee camps in
Istanbul, and then the Turkish government resettled them to the main settlement areas [11]. Over the years,
some Kazakh families left these primary settlements and moved to large cities, in particular to Istanbul. As
part of labour migration agreements between the Turkish government and European countries, Kazakhs from
Turkey have migrated to Europe as workers with Turks since the 1960s [12].

As soon as the Kazakhs adapted to the new life in Turkey, and then in Europe, they began to participate
in actions aimed at preserving the borders of their group. Studying these acts and related discourses, it was
examined how Kazakhs formulated and reformulated their identity and loyalty in their host states [13]. Many
Kazakhs in Turkey and Europe came from Xinjiang (East Turkestan) in China and considered this region their
homeland. However, with Kazakhstan's independence after the collapse of the Soviet Union, they began to
reformulate their identity and loyalty to Kazakhstan as a new homeland. Therefore, an analysis will be
conducted in relation to two periods: namely, before and after Kazakhstan gained independence [14].

1. MATERIALS AND METHODS

This article is based on publications (books and magazines) of Kazakhs in Turkey and Europe, newspaper
articles, public statements, and websites of Kazakh organisations in host states [15]. Field studies conducted
in Turkey, Germany, France and the Netherlands were taken from interviews with leaders of Kazakh diaspora
organisations and other members of the diaspora. Observing the participants of the European Kazakh Kurultai
(assembly) in Paris in May 2013 also allowed to better contextualize this issue.

In the next section, the basic elements of the concept of “diaspora” were first examined before
proceeding to analyse the Kazakh diaspora as a category of practice. Further, the process of migration of
Kazakhs to Turkey and Europe was considered [16]. The practices and discourses of the Kazakh diaspora
before and after Kazakhstan gained independence in 1991 were analysed. This section described the activities
of Kazakhstani associations abroad, as well as considered the main discourses among prominent leaders of the
diaspora [17]. Through this analysis, the Kazakh diaspora was viewed as a category of practice (and not as a
limited identity) and, in doing so, the changes taken place over the various generations of the Kazakh diasporas
were explained [18]. Before the Russian conguest of the 18th-19th centuries, the state formations of Central
Asia were based on a territorial, civilizational and confessional community, the population of which did not
have a pronounced national identity [19; 20]. Despite the fact that many activities of the central government
(both in the Russian Empire and in the USSR) were aimed at eradicating local norms of political, social and
cultural life, all countries of the Central Asian region retained their way of life, religious customs and structure
of relations [21-23].

The study of the history of the formation of the Kazakh diaspora should be considered in conjunction
with the diasporas of other Central Asian countries. Since all of them, first of all, positioned themselves as
immigrants of Turkestan, and called themselves “Turkestani”. In addition, the reasons and consequences of
their emigration abroad were very similar. It is also appropriate to consider their action as a socio-political,
and at the same time, religiously motivated action [18]. For example, Kazakh refugees, having arrived in
Pakistan, India and further Turkey, tried in every possible way to link their emigration with the “hijra”. That
gave its fruits. In the above-mentioned countries, in addition to receiving the status of “refugees”, they were
recognised as “muhajirs”. As S. Panarin notes, the space of the new Central Asian states “seems to be torn
apart by factors of economic, ethnic and cultural attraction outside the national territory.” In Central Asia alone
(without Kazakhstan, Northern Kyrgyzstan, Central and Southern Turkmenistan), five independent historical
and cultural zones can be distinguished — Horezm, Northern Tajikistan, Samarkand with the adjacent territory,
Southern Tajikistan and the Fergana Valley [24]. Characterising the specificity of Central Asian societies in
the formation of a national idea, one should first of all note the presence of regional clan ties in their life. These
ties are based on community unity and are structured in a certain way at all levels of social relations. For
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centuries, “Valley” (“oasis”) patriotism has played a key role in the processes of socialization and identification
of people.

2. RESULTS AND DISCUSSION
2.1. Analysis of the social reality of the transition period in Kazakhstan

The 20™ century in Kazakh history is characterised by complex and ambiguous processes that took place in all
spheres of society without exception, which gradually changed its appearance. As a result of the political
games of the Soviet Union and the repressive policies of the Chinese communists in East Turkestan (modern
Xinjiang Uygur Autonomous Region), many representatives of the indigenous people (Uighurs, Kazakhs, etc.)
were forced to flee the country. For refugees, the only way to escape, as well as gain freedom, lay through the
Himalayas to India. Nobody was waiting for them. Kazakh refugees arrived in India and Pakistan between
1941-1951.

To get acquainted with the living conditions of Kazakh refugees, there is the example of Eliskhan Taiji's
group in India and Pakistan in 1941-1952. In September of 1941, a group of Kazakh refugees from Xinjiang,
led by Eliskhan Taiji, arrived at the Indian border through Tibet. According to the Altai Khalifa, after the
fighting in Tibet, about 1000 families, consisting of 3039 Kazakhs, came to the Indian border. This figure is
also given in the monograph by I. Svanberg, taken from the monograph of Altai Khalifa “Anayurttan
Anadolu'ya” and confirmed during interviews with Kazakhs — participants in this transition. India at that time
was under British rule, and arrivals were not immediately allowed into its territory. On September 25, 1941,
the Kazakhs created a group to represent them, which began negotiations with the British authorities to obtain
permission to cross the Indian border. The delegation included: Karamolla Okur (Seitkan Shoishhibayuly),
Sauytbay Zhan Sadyr-uly, Hamza Inan Yahyauly, Sadei Sydyk Chalyshkan, Osmanuly and Alpys Doganuly.
Only in the course of lengthy negotiations the British authorities allowed people to cross the border, disarmed
them and took them under armed guard to Ladakh, a provincial town in Kashmir, where they made lists and
placed them in the Muzaffer Abad refugee camp cordoned off and guarded from all sides by troops.

The process of climatic, economic, social and cultural adaptation of the Kazakhs in India was slow, with
enormous difficulties. This was explained, first of all, by the fact that cataclysms occurred in the life of the
Kazakhs of Xinjiang in a short time, the results were the loss of their homeland, isolation from traditional
farming, the death of relatives and friends when crossing Tibet, the sands of the Lop Nor and Takla-Makan
deserts, after which it was impossible to immediately recover either mentally or physically. As well-to-do
members of society in Xinjiang, some of the Kazakhs came to India after a year-long war with the Tibetans in
an almost pauperized mass. Foreign climate, restriction of freedom of movement, lack of opportunity to work,
lack of knowledge of English and the languages of the peoples of India — all this aggravated the situation of
the Kazakhs who were housed in a tent camp in Muzaffer Abad, where 10-15 people died every day. The
remaining cattle were dying from lack of food. In this camp, Kazakhs received medical assistance on very rare
occasions. All these circumstances prompted the Kazakh refugees to ask the authorities to move them to
another place. Seeing the suffering of his relatives, Eliskhan Batyr, who brought people to India and considered
himself responsible for their fate, decided to take a very risky step. In March 1942, Eliskhan Batyr, Ahmet Ali
Molla Mardan and Saday fled the camp late in the evening and reached Punjab, where they stayed at the house
of Mr. Aslam Khan, with whose help they asked for an audience with the British governor. Sir Fireyzer received
Eliskhan Batyr, listened to him and gave permission to move from Muzaffer Abad to a camp in Punjab.

In April 1942, the British authorities transported the Kazakhs by truck to the village of Ternava near
Rawalpindi. The infectious diseases that began in Muzaffer Abad continued to haunt people in the refugee
camp located near the village of Ternava: they died from jaundice, tropical fever and an unusual climate.
According to the data cited by Hasan Oraltay, 15 to 20 people died every day. Due to the constant heavy rains,
it was difficult to bury the dead. Therefore, the Kazakhs filed a petition to leave Ternava. According to the
Altai Khalifa, the number of refugees dropped from 3000 to 1200 in less than a year. In the first years of life
in India, the Kazakhs did not have children, which was confirmed in their interviews by the direct participants
in the transition through the mountain peaks of Tibet, who survived, that is, no natural increase in the group
headed by Eliskhan Batyr occurred during this period, human losses were significant. The authorities allowed
them to leave Ternava and offered the Kazakhs to move to Hyderabad or Bhopal. According to the
recollections of Khalifa Altai and Jalil Hamzauli Inan, before leaving the camp, the refugees sent Osman
Zaipuly, Hamza Yahya-uly Inan, Chakmak Tasekeuly and Kumar Kazanbasuly to look for places for possible
resettlement. Ultimately, in March of 1943, 450 Kazakhs left for Bhopal, located in Central India. Among
them were the agsagals Osman Tashtan, Hamza Inan, Sautbay Zhan, Chakmakbai, Muttalip, Khojan,
Suleiman, Kabilbek, as well as Osman mullah and Idris mulla. About 700 people went north to Abbottabad,
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Suwat and Chitral. This group included Eliskhan Batyr, Mardan Bek, Sadei, Karamolla, Kumar, Rakadyl,
Akhmet Ali Molla and others.

For about two years, Kazakhs lived in Bhopal, in the area that was later named Kazakhabad, where they
were engaged in sewing hats and clothes, since they were denied a monthly allowance, which they initially
received from the authorities. In Bhopal, they were allowed to establish a “Kazakh Center”; a Kazakh school
was opened, for the functioning of which preparatory courses for teachers were initially held. Kazakh, Arabic
and other languages were taught at this school. In 1944, five Kazakh children — Kalima, Ghaffara, Sherifa,
Azizs and Abdulkhaks — were sent to continue their education in colleges located in Delhi. It is historically
known that there were several waves of refugees from East Turkestan. In September 1951, the last wave of
Kazakh refugees, led by Kalibek Hakim, arrived at the borders of India. According to the memoirs of Hasan
Oraltay, 174 people, including him, crossed the border. They were stationed in the city of Srinagar, in Kashmir.
Here they also received some assistance from the Government of India. Despite the fact that living conditions were
rather difficult, there was great hope for the future among the refugees. They stopped being afraid and running.

Hasan Oraltay's father, Kalibek Hakim, from the first days of entering the territory of India, tried to
establish relations with the government of India, as well as establish contacts with representatives of Western
countries, including the United States. His group attempted to establish contact with Kazakh refugees in
Pakistan and the Kazakh diaspora in Europe represented by the head of the Turkestan Liberation Committee —
“Tiirkeli” Karys Kanatbai. In addition, a stable correspondence was established, which grew into friendship,
with an outstanding Bashkir intellectual in exile Zaki Validi Togan. Later Z.VV. Togan several times gave
advice to Kazakhs to emigrate to Turkey. Of course, the Kazakhs themselves felt a kinship with the Turkish
people. It is to this group of Kazakh refugees that the world community drew attention.

All the events listed above contributed to the personal growth of the young Hassan. He, as the son of
one of the leaders of the Kazakh people — Kalibek Hakim, witnessed many important events. From the national
liberation movement in East Turkestan to the formation of the Kazakh diaspora in Turkey. Also, these events
had a great influence in the further activities of H. Oraltay. Considering that Kazakhs consist of tribal
associations and zhuzes, it is worth noting that the Kazakh diaspora in Turkey and Europe consists of the Kerei
and Naiman tribes. Even in the modern period, most of the Kazakhs of Europe, considering themselves part of
the large Kazakh people, retain their tribal identity. As is known, the efforts of the Soviet government, in
particular, were aimed at eliminating such a phenomenon as clans, which survived, and from the mid-90s their
influence on domestic politics began to manifest itself more clearly. Recently, there have been many works
devoted to the study of the role of informal institutions. For example, K. Collins in his book “The Logic of
Clan Policy in Central Asia” puts forward four theses regarding clan dynamics (Fig. 1).

1) Clans can exist in strong states, especially if they are organisations of passive resistance to the state, which repress them,
but does not destroy, giving them opportunity to survive

2) In the event of an external threat, clans conduct informal agreements, which strengthens the stability of the regime,
especially in transitional states, but does not generate democratic changes

3) These agreements and followed transition models, ideological orientations of leaders, formally new political institutions
have a rather limited, short-term influence on political trajectories

4) Formal regimes increasingly absorb informal clan politics. So clans become the primary source of political and
economic power as informal ties and clans penetrate the institutions of the regime. Clan politics prevent the consolidation
of both demaocratic and authoritarian regime and can undermine them

Figure 1. Four theses of clan dynamics

A clan is an informal organisation that includes a group of individuals united by family ties. The latter
defines the identity and obligations of the organisation. These obligations are vertical and horizontal, linking
the elite and non-elite, the real and fictitious relationship. It is difficult for an individual to enter or leave a
clan, although the size of the clan changes. In Central Asia, according to local journalists, they range from
2000 to 200000 people. In rural areas they are led by the elders, in urban areas — by the richest and oldest,
“moreover, clans cross class boundaries”. The clan elite uses clan ties to achieve their goals in the political or
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economic system. Ordinary members need its help to get a job and an education. In other words, it is difficult
to survive outside a clan.

In this regard, it can be said that not only national identity but also clan-regional identity is of great
importance for the Central Asian ethnic groups. Regional disunity in sovereign Kazakhstan is due to the
historical characteristics of the past nomadic life, when the Kazakhs were divided into three tribal associations
(Senior, Middle and Younger zhuzes). The basis of this division was the specificity of the economic, cultural
and historical process that took place in three areas, which arose in connection with the natural distribution of
the territory of Kazakhstan into three geographical parts: Semirechye, Western and Central (including
Northern and Eastern) Kazakhstan. The political life of modern Kazakhstan is largely determined by zhuz,
tribal and clan-family relations. It is “determined by the power struggle among representatives of three large
tribal associations — zhuz: Senior “Uly” (southern and south-eastern Kazakhstan); Middle — “Orta” (northern,
central and eastern Kazakhstan) and Junior — “Kishi” (western Kazakhstan). And although by historical
standards zhuzes were formed recently, at the beginning of the 17th century, the contradictions between them
are firmly rooted in the mentality of the Kazakhs. The first President of Kazakhstan N. Nazarbayev noted in
one of his publications that “regional affiliation has always played a significant role in the political structure”
of the Republic. At the same time, he himself “categorically rejects the traditional political ideology, which is
based on the restoration of archaic forms of social structure, tribal psychology.” For Kazakhs, zhuzes are both
abstract and real. Many Kazakhs are generally indifferent to their zhuz affiliation, and sometimes they do not
know it. But zhuz kinship can be a tool in the struggle for power, thanks to strong corporate ties.

Nevertheless, in recent years, inter-zhuz, generic traditions and values have been developing in
Kazakhstan. Today, family ties help many families to survive, which, incidentally, concerns not only
Kazakhstan, but all the republics of Central Asia. The problem of clan-tribal relations in modern Kazakhstani
society and its influence on the formation of modern statehood, the formation of the economic system is in the
centre of attention of many scientists. Professor A. Nisanbayev noted in this regard that “in the context of the
implementation of privatization and the formation of national statehood, the problem of tribalism as one of the
types of intra-ethnic disintegration of the Kazakh ethnos, a brake on the path of consolidation of the entire
Kazakh modernization of the Kazakh society, escalated”.

Professor A. Nisambaev described the regulation of intertribal and inter-zhuz relations in modern
Kazakh society in the following way: “One of the principles of the functioning of power in Kazakh society is
an orientation towards compromise and political balancing. In other words, the activities and rivalry of various
political groupings for personnel positions in the highest echelons of state power, as a rule, takes place in an
atmosphere of complete secrecy through the compromise thinking of the subjects of power themselves, which,
in turn, pushes the participants in the political process to reach a consensus or to sign a certain “gentlemen's
agreement”, which clearly defines the rules of conduct for each “player”. Therefore, in order to better
understand the nature of power in Kazakhstan, it is first necessary to study the traditional political culture of
Kazakhs, the hierarchy of their values, political traditions and their role in the life of modern Kazakhstan.”
Thus, the social reality of the transition period in Kazakhstan “is formed under the influence of three
multidirectional and at the same time interrelated factors: the traditional clan-tribal structure of the Kazakh
ethnic society; the consequences of the Soviet socio-political system, the new realities of the post-Soviet
development of the republic”.

2.2. The role of historical heritage in the formation of the modern national idea in the countries of Central Asia

The second factor directly influencing the formation of the modern national idea in the countries of Central
Asia is the active use of the historical heritage, in which they strive to “find” ideas, traditions of national
statehood and culture. However, its interpretation may be speculative. According to D. Zhetpisov and
T. Khabiev, the past is dressed in emphasised national clothes. But it was made by modern designers; in the
real past it was hardly worn. The mythological pictures of history that arise as a result of this sometimes take
on completely bizarre forms, but behind them are the real interests and needs of people, their fears and hopes.
In Kazakhstan, in order to overcome the problems of zhuz disunity in history, the activities of Tauke-Khan
(who headed the Kazakh Khanate at the end of the 17th — beginning of the 18th century) and Ablai-Khan (the
khan of the three Kazakh zhuzes in the middle of the 18th century) are “hymned”, under which Kazakh society
reached the greatest success, especially in terms of strengthening the centralized state. For example, Professor
B. Mailibayev considers “... the institution of the Kazakh president is the historical heir to the khan's power,
which, in turn, had enormous democratic potential.” In relation to the elite, B. Mailibayev sees the difference
between the khan and the president in the fact that “the khan is the result of an elite consensus, the president
himself forms and regulates the interaction of the elites”. Also, considerable attention is paid to the historical
heritage of Abai Kunanbayuly and his followers, represented by the Alash intelligentsia.
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At the same time, the leadership of Kazakhstan is developing the doctrine of state ideology to unite
various ethnic communities. Since the beginning of the 20th century, 5 million 600 thousand people have been
resettled to Kazakhstan, on the other hand, about one and a half million Kazakhs have died. Many Kazakhs
had to flee to other countries, and thus form the modern Kazakh diaspora. So, in the official statement of 1996
it is said about the need “to support in society the idea that Kazakhstan is a common homeland. The obligation
of every citizen, regardless of nationality, to help create an atmosphere of friendship, peace and harmony.” At
the same time it is said that “Kazakhstan is the ethnic centre of Kazakhs; they have nowhere else in the world
a state that cares about the preservation and development of Kazakhs as an ethnic group, about their culture,
language and traditions.”

In the created historical concepts, the role of the periods of existence within the framework of the
Russian Empire and the USSR in the “development of statehood” was minimized, moreover, this time was
assessed mostly negatively. “In fact, for the entire 70-year period of the Soviet empire, we tried to get out of
the grip in which we were tightly squeezed ...”, says one of the Uzbek researchers. The first president of
Turkmenistan, S. Niyazov, described the Soviet period as “... 74 years of longing, despondency, and unbelief
in tomorrow!” Thus, the official ideology of the Central Asian states is characterised by the following general
features: they are secular, moderately nationalistic, conservative, closely related to the face of their creator —
the leader of the state.

2.3. Religion as a factor in the formation of a national idea

The third component of the formation of the national idea is the strengthening of the religious factor in the
countries of Central Asia. Since the end of the 80s of the 20" century the re-Islamization of the region began.
For the leadership of all Central Asian countries, the primary task is national unity, and, naturally, they use the
combining role of Islam to strengthen their states. Both statesmen and Muslim clergy speak about the role of
Islam in the formation of national unity. At the same time, the constitutions of almost all countries declare the
secular nature of the state (there is no such definition in the latest edition of the Constitution of Kyrgyzstan),
religious life is controlled by the relevant committees.

The politicisation of Islam can create conditions for its transformation into an independent political
force. “The rise of modern Islamism, or political Islam (Islamist ideologists define this phenomenon using the
concept of “Nahda” — Islamic revival) is due to a complex of reasons. Along with the socio-economic factor,
which acts differently in each individual country, and the foreign policy factor caused by the new alignment
of forces in the international arena and the strengthening of the globalization process, socio-cultural, ethno-
confessional and civilizational moments also affect. However, for example, the Australian researcher of
political Islam Sh. Akbarzadeh came to the conclusion that in Kyrgyzstan and Turkmenistan this process is
slowed down, firstly, due to the prevalence of low Islam characteristic of nomads, as well as isolation from
the Muslim world during the years of Soviet power, and second, authoritarian pressure is exerted on
representatives of the clergy. British political scientist G. Tazmini generally rejects the possibility of
radicalization of Islam in Central Asia. In his opinion, the spread of radical forms of Islam is impossible for
the following reasons (Fig. 2).

1) 98% of muslims in Central Asia are Sunni Islam that limits the influence of Iranian Islamic radicals

2) Reviving Sufism is one of the most tolerant movements in Islam. It accepts the tenets of Buddhism, shamanism,
Christianity and reject the idea of the political use of faith

3) For many, Islam is only a cultural tradition, a tool for changing the political system. Islamic ties are greatly
overestimated, then tribal, ethnic, linguistic and national differences are underestimated

Figure 2. Reasons for the spread of radical forms of Islam

These disagreements do not necessarily block the path of joint Islamic activity, but they significantly
slow down or even impede the development of the radical Islamic movement, G. Tazmini says, a scientist at
the University of Kent in the UK. In the 90s, the governments of Central Asian states began to support
traditional official Islam and clergy loyal to the government (mosques and madrassas were opened), but at the
same time pressure on representatives of the so-called unofficial Islam, who in many cases were forced to act
illegally, increased. Opposition Islam to a certain extent was engendered and, of course, intensified by the
economic crisis and the impoverishment of the population, especially the rural population. E. Abdulaev calls
the combination of Islam with the Soviet form of authoritarian rule the most characteristic feature of the decade
of independence of the Central Asian states. However, he uses the terms “oppositional Islam”. E. Abdulaev
argues that in Central Asia, Islam is characterised not so much by national-state differences as by the difference
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between Islam itself. The researcher divides it into 1) steppe (nomads and semi-nomads); 2) oasis (large cities);
3) mountain valleys (Tajikistan, Fergana Valley). In general, the issue of Islam in Central Asia is a complex
and important issue that requires a separate thorough study.

Re-traditionalizing, which has affected to one degree or another all the states of Central Asia after the
collapse of the USSR, has ambiguous consequences. The strengthening of clan, family, mahalla (community,
neighbourhood), compatriot ties was caused not so much by the search for identity as by socio-economic
reasons — they support large families, make it possible to raise children in the absence of parents, alleviate the
consequences of the inevitable change in role functions in the family, mitigate the extremely heavy
psychological blow for men who are used to feeding and providing for their loved ones. At the same time,
traditional ties mean a significant decrease in the role of an individual, the dominance of collective values and
the unconditional submission to the authority of older people or more successful and influential people. The
study of the processes of socio-political development in the countries of Central Asia, understanding the
background of these processes will make it possible to realistically assess and respond to events of both internal
and external nature. The name of Hasan Oraltay is very closely connected with the concept of “independence”
and “freedom”. In fact, the name of Hasan Oraltay fully complements independence. He treated any issue
concerning the Kazakh people from the point of view of national interests and tried to implement it. Until the
last period of his life, all the works written and organised by him were devoted to urgent problems related to
the Kazakh, with the Kazakh past and future, which were useful for the Kazakh people. The problem of
independence, freedom was eternal, not left in the memory for a moment.

Hasan Oraltay is the former head of the Kazakh branch of Radio “Azattyk”, a well-known writer,
journalist, historian, translator, editor, an outstanding representative of the Kazakh diaspora, a public figure
known to the Turkic world, author of fifteen books, hundreds of articles. Hasan Oraltay is a great man who
deeply understands the power of the Kazakh language, who knows its properties, facing no matter what
difficulties he did not stop, he tirelessly fought for complete independence and genuine independence of the
bright future of the Kazakh people. Born in 1933 in Maylyzhayr, Tarbagatai district of the modern People's
Republic of China. He witnessed the people's liberation movement of the peoples of East Turkestan. His father,
Kalibek Raiymbekuly, was a loyal ally of the outstanding fighter for the freedom of Kazakhs Ospan batyr. As
a result of the defeat of the liberation movement, the local population was forced to emigrate. This was written
above [25; 26].

Young Hasan, in a group of Kazakhs led by Kalibek Raiymbekuly, paved their way to freedom through
extreme lands — the Taklamakan desert, Tibet, the Himalayas. The Chinese troops pursuing on their heels did
not allow to go to less dangerous places. Kalibek had 8 children. Of these, only two — Hasan and Bilal were
able to reach the borders of India. Many refugees have lost their loved ones. Between 1951-1954 they lived in
Kashmir. In Kashmir, Hassan Oraltay studied English and met National Geographic reporter Milton J. Clark,
who came to Kashmir to write an article about Kazakh refugees. Later he wrote his doctoral thesis on
“Leadership and Political Allocation in Sinkiang Kazak Society”. The authors assume that his acquaintance
with the American reporter gave impetus to his writing career.

In July 1954, Hasan Oraltay arrived in Turkey with his family, received Turkish citizenship. It is worth
noting here the policy of Turkey, which recognised all Turkic peoples living outside Turkey, as “dis tiirkler” —
“outside Turks”. Kazakhs were also considered “outside Turks” and could count on all the benefits of the
Turkish government. In Turkey, the Kazakhs tried to establish comprehensive relations, as well as preserve
their national identity. The world community's interest in Kazakh refugees continued after emigration to
Turkey. American, French and Turkish media wrote about them, books were published. So in 1956 in London
the book “The Exodus of the Kazakhs” — “Kazakh exodus” by the writer Godfrey Lias was published.

From September 9 to October 11, 1957, in the daily political newspaper “Ege Ekspres”, Hasan Oraltay
publishes, in collaboration with journalist Ozdemir Atalan, a series of articles “The Himalayan Saga” —
“Himalaya destan1”. This work is written in the first person and consists of 33 articles. Hasan Oraltay shared
his memories of the past days for 33 days. From life in East Turkestan to emigration to Turkey. The work can
be considered one of the first works written by Hasan Oraltay. In Turkey, Hassan Oraltay began to lead an
active social activity, wrote articles, published newspapers and magazines. Here the formation of his
worldview and principles ended. Analysing his works, one can trace in them patriotic, general Turkic, anti-
communist, freedom-loving sentiments. He also supported and followed the ideas of Mustafa Shokai in every
possible way [27]. In 1961 in the city of [zmir, a book by Hassan Oraltay was published on the theme “On the
way to freedom. Kazakh Turks of East Turkestan”. The book is dedicated to the people's liberation movement
in East Turkestan and the role of Kazakhs in it. In 1976, in Istanbul, the second edition of the book was
published with additions. This book has received good reviews from the Turkish scientific community.
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He published such periodicals as “Biiyiik Tiirkeli” — “The Big Country of the Turks” (1962), “Komiinizmle
savas” — “War against Communism” (1965-1967). Articles of such prominent personalities as Zaki Validi
Togan, Fakhri Findikoglu, Baimyrza Hayit, Nihal Atsiz, Iskender Oxuz, and others were published here. On
the title page of the magazine “Biiyiik Tiirkeli” a howling blue wolf — “k6k bori” was, looking at the Muslim
symbol — the moon and star. The image of the wolf has always been featured in the “Komiinizmle savas”
newspaper. The purpose of the newspaper was to familiarise the public with the state of the Turkic peoples
enslaved by the communist ideology. The content of the newspaper and magazine touched upon the problems
of the whole Turkestan, including Kazakhstan. Particular attention was paid to the unity of all Turkic peoples.

In 1965, the book “The Great Turkic Poet Magzhan Zhumabayuly” was published in Turkish. The first
chapter of this book was devoted to the kinship of all the Turkic peoples and the history in which they found
themselves, in particular the Kazakh people too. And the second chapter is devoted to an outstanding
representative of the Kazakh intelligentsia — Magzhan Zhumabayev. In addition, in this book, the poems of
Magzhan are presented to the public of Turkey for the first time. Thanks to the translation of poems into
Turkish, Turkish readers also could read. Since 1968, Hasan Oraltay started working for Radio Liberty.
Working in the Kazakh radio service, he was able to touch upon topical issues of the history and everyday life
of the Kazakh people. While working on the radio, he wrote a lot of articles and voiced them live on the radio.
He headed the Kazakh radio service for various years. As former employees of the Kazakh service of radio
“Azattyk” admitted, Hasan Oraltay put the national interests of the Kazakh people above. He, without fear,
aired programs of a national and religious nature, which led to conflicts with the leadership of the radio. He
worked very hard. Sometimes he stayed up late at work. Among the minuses in character, former colleagues
indicated a tendency towards an authoritarian management style.

In 1971, in Munich, Hasan Oraltay published the saga (dastan) “Abylai” with his opening speech. The
authorship of this work belongs to Mazhit Aitbai. This work has a great historical and cultural heritage for the
Kazakh people. The work was written in 1944, when he was a member of the Turkestan Legion. The only
surviving copy was found in the Munich library by Hassan Oraltay. In 1973 one of the most important books
on the history of the national liberation movement Alash, entitled “Alas. Tiirkistan tiirklerinin mill1 istiklal
Parolas1” — “Alash. National Liberation Anthem of the Turks of Turkestan”. The book tells about the centuries-old
national liberation struggle of the Kazakh people. This book is one of the first, which was written as close to
the truth as possible at that time and regardless of the communist ideology. This is due to the fact that during
that period of history in Kazakhstan, there were no practical studies on this topic, and those that were written
could not escape the communist ideology and tried to denigrate rather than shed light on an unknown topic.
Also, researchers may be interested in the work of the scientist on the topic “Some questions and answers of
the history of East Turkestan”, published in 1975. This work provides information about the national liberation
uprising in East Turkestan and the peoples living there.

Together with his radio colleague, Charles Carlson, he wrote an article on the topic “Kiil Tegin: Advice
for the future?” in the Central Asian Survey in English. Published in 1983, this article told about the
outstanding commander of the Turkic Kaganate Kiiltegin and analysed the text of the monument of the same
name, which contains relevant materials about the Turkic will for freedom. The authors of the article, analysing
the sayings on the monument, compared the state of the Turkic peoples who remained under the rule of
foreigners and came to the conclusion that the outstanding commander left a great advice for the future for his
descendants. It is worth noting that this article was written as a response to a positive assessment and
celebration of the 250" anniversary of the “voluntary accession” of Kazakhstan to Russia in the Soviet Union.

In 1984, in Istanbul Oraltay translated into Turkish and published the “Explanatory Dictionary of the
Kazakh Language” — “Kazak Tiirkgesi sozIigii”. It should be noted that the original of this translation was
published in 1959 by the Academy of Sciences of the Kazakh SSR. In the translated work of Hasan Oraltay,
Kazakh words were transcribed into Latin and an explanatory translation was given in Turkish. On his own
behalf, H. Oraltai added the interpretation of the Kazakh words “Alash”, “Alash Orda”, “Qanau” — “Oppression”,
“Qandas” — “Consanguineous”, which were absent in the original. In 1984, the article “Travel to East
Turkestan” was published. Here the author wrote about a trip to East Turkestan, where he was invited by the
Institute of Languages of the Xinjiang Uygur Autonomy of China. Hassan Oraltay was last here in 1949, when
he was only 12 years old. The author wrote in the article about the life of the inhabitants of the region in
comparison with the middle of the last century. As the author writes, since then, the life of the Kazakhs, and
the entire region, has changed dramatically.

In 1985, the Central Asian Survey magazine published an article on the topic — “The alash movement
in Turkestan”. In the article, the author talked about the concept of “alash” and about the legend associated
with it, as well as about the movement Alash and its prominent representatives. In addition, it is worth noting
the great scientific value of his book-memoirs “Elim-ailap Otken Omir” — “Life passed for the sake of my
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country.” The source value of the book is very high. Also, Hasan Oraltay, when writing works, widely used
pseudonyms. Among them are “Kazakbalasi” — “Kazakh son”, “Tarbagarayli” — “From Tarbagatai”,
“Kirbalas1” — “Son of the Steppe”, “Tiirkistanli” — “From Turkestan”. The works written under this pseudonym
have the same scientific value as others. The use of these pseudonyms again proves his love for his people. On
was forced to leave his homeland in his youth. But he kept his love for her in his heart.

The work “17-18 Aralik 1986 Kazakistan Olaylar1” — “Events of Kazakhstan in December 17-18, 1986”
was published in Istanbul in 1988. The author intended to combine the data for December into one work. Hasan
Oraltay dwelled on the historical manifestations of the century-old struggle of the Kazakh people for freedom
and independence against Russian colonialism. At the same time, he gave a lot of valuable information. He
tried to explain the reasons for the December events in this way. In this direction, in April 1987 in the 47" issue
of the magazine “Tiirk Diinyas1 arastirmalar” — “Studies of the Turkic world”, published in Istanbul, a
voluminous article by H. Oraltay “Kazakhstan — Kazakhs” was published. At the same time, America, France,
Japan, Germany, England and other politicians and democrats from all over the world have collected a 4-volume
book, which was generalised and distributed under the guidance of scientific centres, press centres around the
world. At one time M. Shakhanov gave one of the versions of this collected 4-volume book. And it was Hassan
Oraltay who was the first to proclaim the independence of Kazakhstan with his voice on the Azattyk radio.
During his life, he was awarded the highest national award “Altyn Samruk” by the Kazakhstan Academy of
Journalism. After he retired in 1995, H. Oraltay continued his active work. He wrote a lot and published articles
in Kazakhstani and foreign editions.

CONCLUSIONS

In the history of science, there are individuals who, in spite of life's difficulties and hardships, walk an unbeaten
path, thereby paving the way to true knowledge, and lead a whole generation of young and promising scientists.
Hasan Oraltay was such a person. He had a chance to live and act in different historical times, in the conditions
of sharp turns of social development, but always and invariably he showed his wonderful personal qualities —
stamina, purposefulness, decency. Despite the difficulties, Hasan Oraltay did not stop his activities for a
moment. He was one of the first abroad to publish various articles and books on the topic “Kazakh Turks”.
Until 1973 in the West there was no information about “Alash”. This topic was briefly touched upon in the
writings of Ahmet Zaki Validi and some articles by Mustafa Shokai. And in a situation where it was impossible
to get information from Kazakhstan, heroism, words about “Alash”, “Alashorda”, the publication of books
required painstaking work. However, Hasan Oraltay in 1973 published the book “Alas. Tiirkistan tiirklerinin
mill1 istiklal Parolas1” — “Alash. National Liberation Anthem of the Turks of Turkestan”. This book tells about
the history and meaning of the name “Alash”, about the Alash party and the government of Alashorda.

For 77 years of his existence, Hasan Oraltay devoted his life to the Kazakh people, to the Motherland —
“elim-aylap atkizdi”. On April 14, 2010, he passed away. Buried next to his father and brother Bilal in the city
of Salihli, Turkey. His father Kalibek is a hero of the national liberation struggle of East Turkestan. To some
extent, Hasan Oraltay is the continuation of this struggle. While working for radio “Azattyk”, he very often
touched upon the topic of the independence of the Kazakh people. He strongly criticized the issue of
“voluntary” accession of the Kazakh people, as well as the entire Turkestan to Russia. In all his writings, he
categorically denied this theory. Much has changed dramatically since the independence of the Republic of
Kazakhstan. Contemporary Kazakh historiography is in many ways similar to the views of Hasan Oraltay. The
view of the Kazakh diaspora in Turkey and Europe has changed from “traitors”, “enemies of the people” to
the opposite “freedom fighters”, etc. And H. Oraltay himself is considered a national hero.
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I'ani Kapacaes

Kageopa oocepenosnascmea, icmopioepaghii ma icmopii Kazaxcmany
Tucmumym oepoicasnoi icmopii
Hyp-Cyaman, Pecnybnixa Kasaxcman

Pucryn OcnanoBa

Kagheopa icmopii Kazaxcmany
Kasaxcokuii HayionanbHuli nedazoeiynuul yHigepcumem imeni Abas
Anmamu, Pecnyonixa Kasaxcman

Bexmypar HaiimanOaen

Kageopa icmopii ma ceoepagii Kazaxcmany
Misxcnapoonuii ynisepcumem Silkway
Hlumxem, Pecnyonixa Kasaxcman

Kynny3aii €pimbeToBa

Kageopa oxcepenosnascmea, icmopioepaghii ma icmopii Kasaxcmany
Tucmumym oepoicagroi icmopii
Hyp-Cyaman, Pecnybnixa Kazaxcman

I'yadaiipys Kaiipramiea

Tymanimapnuii paxyrvmem
Amupaycekuii Oeporcasnuiil yuisepcumem imeni X. Jocmyxamedosa
Amupay, Pecnybnixka Kazaxcman

ICTOPIA MAPTHEPCHKHX BITHOCHH PECITYBJIKU KA3AXCTAH 3 KPAIHAMHU
JAJIEKOI'O 3APYBIXKKS (1990-2000)

AnoTanis. Ocobause 3HaueHHs MAiOMb BIOHOCUHU 3 THOZEMHUMU OePICABAMU, AKI NOHANU Peani3o8yeamucs 6 nepuli
poxu Hesanexchocmi Pecnyoniku Kazaxcman. Bioomo, wo 8e0eHHs eKOHOMIKU KpaiHu 8IONOBIOHO 00 8UMO2 C8IMO8UX
PUHKOBUX BIOHOCUH, OMPUMAHHSA THGeCmuUYitiHol ma (iHanco8ol donomoaeu 8i0 Yyux Kpaix, 06MmiH 00C8I00M, HANALO0NHCEHHS
IMROPMHO-EKCNOPMHUX MOP2OBENbHUX GIOHOCUH CMANU OCHOB0I0 MAlOymnb020 kpainu. OCb 4OMY HANA200IHCEHHS
0acamocmopoHHix GIOHOCUH HAPIBHI 3 IHO3EMHUMU KpPAIHAMU, eKOHOMIKA SAKUX 00CA2NA DIGHs BUNEPedNcaAlod020
PO36UMKY, BKIIOYEHO 00 OCHOBHO20 NAAHY pobomu 306HiuHb0i nonimuxu Pecnyoniku Kasaxcman. Y cmammi posenanymo
nonimuune, ekonomiune ma KyivmypHe napmuepcmeo Pecnybnixu Kasaxcman 3 HAnouieto, Typeuuunoio, 11igoennoro
Kopecio, Inoieto, I3painem, Moneonicio ma inwumu 3apyoidicHuMu Kpainamu 6 nepuie 0ecamuiimmsi Hezanedchocmi. bynu
BUKOPUCTMAHT OaHT, OOKYMEHMANbHI Mamepianiy ma npayi 64eHUx, wo 3aumMaromobCsa MidCHAPOOHOT0 NOJIMUKOIO, 3P0OIeHO
HAYKOBUll aHai3 UCHOBKIG NO MeMi ma HAOAHO PeKoMeHOayii w000 noOaIbU020 BUEHEHHS CHPABU

Ku11040Bi cj10Ba: 3068HiwHs nOAimMuKa, aziamcoKuil KOHMUHERM, KYIbmypHi 6i0HOCUNU, OUNIOMAMIS, 308HIWHS Miepayis
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HISTORY OF PARTNERSHIP RELATIONS OF THE REPUBLIC OF KAZAKHSTAN
WITH FAR ABROAD COUNTRIES (1990-2000)

Abstract. The relations with foreign countries, which began to be implemented in the first years of independence of the
Republic of Kazakhstan are of particular importance. It is known that conducting the country's economy in accordance
with the requirements of world market relations, receiving investment and financial assistance from these countries,
exchange of experience, the establishment of import-export trade relations have become the basis for the future of the
country. That is why the establishment of multifaceted relations on an equal footing with foreign countries, whose
economies have reached the level of advanced development, is included in the main work plan of the foreign policy of the
Republic of Kazakhstan. The article considers the political, economic and cultural partnership of the Republic of Kazakhstan
with Japan, Turkey, South Korea, India, Israel, Mongolia and other foreign countries in the first decade of independence.
Data, documentary materials and works of scientists dealing with international politics were used, a scientific analysis
of the topic conclusions were made, and recommendations for further study of the case were given

Keywords: foreign policy, Asian continent, cultural relations, diplomacy, external migration

INTRODUCTION

From the first days of its independence, the Republic of Kazakhstan has been focusing on relations with foreign
countries located on different continents of the world. The establishment of relations with the countries of the
Asian continent, the Middle East, which have developed economies, achieved world-class success in
education, science and health, and developed economies in line with market requirements were among them.
That is why it is necessary for Kazakhstan, which has just gained independence, to get acquainted with the
achievements of these countries in this area and to exchange experiences at various levels. The achievement
of investment plans of these countries in the economy of Kazakhstan was among them. To achieve this goal,
“Kazakhstan considers the main direction of foreign policy as the further development and strengthening of
relations with Central Asian countries” [1].

The Republic of Turkey, Japan, South Korea, India, Israel, Singapore, Malaysia and other developed
countries were among those countries. Mongolia has been one of the countries that Kazakhstan established
multilateral cooperation in the first period of independence. During this period, Mongolia's livestock and
mining industries began to enter the market more intensively. At the same time, it was necessary to establish
multilateral contacts with the large Kazakh diaspora living in Mongolia, to organize the return of their wishes
to their historical homeland at the bilateral level. Researcher of international relations A.E. Dzhorobekova in
her work “Theory of International Relations” wrote that “International relations is an integral part of science.
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It covers the history of diplomacy, international law, the world economy, military strategy and other areas, and
comprehensively studies various objects. Therefore, the theory of international relations plays an important
role. It has its own concept, theory and methodology” [2].

Lee Kuan Yew led a delegation of the Government of Singapore to the Republic of Kazakhstan at the
beginning of the planning period for the development of the Republic of Kazakhstan as an independent state
in the early days of the collapse of the Soviet Union. The transcript of the meeting is stored in the archives of
the President of the Republic of Kazakhstan. It should be noted that the leaders of the two countries discussed
ways to develop the new state and analyzed many issues. At the meeting, Lee Kuan Yew met with President
of Kazakhstan Nursultan Nazarbayev. He gave Nazarbayev a number of advice and recommendations on the
development of the country. In particular, the issues of development of a market economy and restructuring of
the state were discussed. Li-Kang-Yu President of Kazakhstan N.A. Nazarbayev was advised that in order to
develop the state, first of all, it is necessary to develop small and medium-sized businesses [3].

Veteran of diplomacy of the Republic of Kazakhstan S.A. Kurmangozhin writes in his “45 Years of
Diplomatic Service: Memoirs: “Kazakhstan's Ministry of Foreign Affairs began to take shape in the early 1990s.
Interstate relations, interaction of diplomats and their relations with the central office have improved, as well
as relations with foreign economic and foreign countries. Thus, the leadership of the republic began to pursue
a foreign policy” — he wrote [4]. James Griffen, President of Mercator Corporation of the United States of
America in his paper “We, Americans, “Time is money” expressed his viewpoint assessing Kazakhstan's
partnership with foreign countries as a real witness “In my opinion, one of the most important steps taken in
the country recently was the establishment of the National Agency for Foreign Investment. The existence of
such organizations is typical for Western countries with developed economies” [5]. In the book “Belasu” the
famous politician, diplomat, statesman (now the President of the Republic of Kazakhstan) Kassym-Zhomart
Tokayev provides an in-depth and comprehensive analysis of the formation and development of foreign policy
of independent Kazakhstan. The author writes: “International experts assess the prospects of Kazakhstan as a
modern thinker who analyzes the relations between Kazakhstan and the Far East” [6].

Theoretical and methodological issues of the historical study of partnerships between Kazakhstan and
foreign countries should be in the forefront. To do this, it is a very important issue to review the documents of
bilateral or multi-vector negotiations, based on archival data and scientific literature, analyze it in terms of
historical research and study the relationship of states on theoretical and methodological principles, referring
to the works of experts and scholars on interstate relations. Therefore, the main object of research in this article
is to consider the economic, political, diplomatic and cultural relations of Kazakhstan and the Far East. Then
the issue of conceptual analysis of interstate relations is also important.

1. MATERIALS AND METHODS

New research data from the Archives of the President of the Republic of Kazakhstan (AP RK), the Archives
of Foreign Policy of the Russian Federation (AFP RF), the State Archives of Turkestan region (SATR), the
State Archives of Akmola region (SAAR) were used to write the research article. In addition, foreign and
domestic research papers on diplomacy and international relations were analyzed and referenced.

The methods of historiography, objectivity, historical comparative analysis and historical sequence were
mainly used in the theory and methodology of scientific research. It is obvious that the partnership of the
Republic of Kazakhstan with foreign countries, which we are studying, is a connection of states of international
level. Relations between the countries of the world are bilateral or multi-vector. In particular, they focus on
specific areas such as economic, political and cultural ties. The most important issue is the historical study and
research of interstate relations. In other words, considering the relationship between the two countries, we also
see the ongoing processes of world-class relations. From these processes we can study the development,
prospects and co-development of states with the rest of the world.

2. RESULTS AND DISCUSSION

Special mention should be made of the justified relations with the Republic of Turkey, one of the above-
mentioned countries. It is known that Turkey and Kazakhstan are united by thousands of years of historical,
cultural and ritual traditions. At the same time, “among the countries of the region, the Republic of Turkey is
more adapted to European development, as it is a member of NATO, has active ties with the EU, and has close
military-political ties with the United States and Europe. That is, Turkey is a window to Europe for the Muslim
world, a real example of Eurasia. Turkey was one of the first countries to actively support Kazakhstan's
initiative to establish the Conference on Interaction and Confidence Building Measures in Asia (CICA). He
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fully understands Kazakhstan's desire to establish a structure to ensure the security and confidence of all
members of this organization in the Eurasian Valley [7].

The first President of the Republic of Kazakhstan N.A. Nazarbayev wrote that “Turkey was the first
country to recognize Kazakhstan's independence. Focusing on the specifics of relations with this country, it is
an important regional partner for us. In April 1993, Turgut Ozal arrived in Kazakhstan. Speaking at the
Supreme Council, the Turkish leader said: “Turkey is doing and will continue to help Kazakhstan, because the
development of one nation contributes to the development of another”. N.A. Nazarbayev: “My first official
visit to Turkey in October 1994 raised bilateral relations to a higher level. A new Friendship and Partnership
Agreement has been signed with the country's new President Suleyman Demirel and Prime Minister Tansu
Chiller. During the first difficult years of independence, Turkey provided significant foreign policy support to
Kazakhstan. Regular Kazakh-Turkish high-level meetings have become a tradition. Close political ties have
deepened economic and cultural cooperation. In mid-1995, more than 150 Turkish companies were registered
in Kazakhstan and direct flights were launched. Every year, hundreds of young Kazakhstanis study in Turkey,
and Turkish students study in Kazakhstan” [8].

Attention was also paid to the implementation of cooperation in the field of defense and military
relations between the two countries during the described period. In particular, “the Republic of Turkey is the
first foreign country that has established active cooperation in the military sphere and in the creation of its
armed forces since the independence of Kazakhstan. Since then, our countries have made great strides in
defense cooperation. For example, agreements and integration in the field of technology, military cooperation,
joint development and testing of defense products, as well as joint supply and integrated use of advanced
defense equipment are being implemented” [9].

Until the mid-1990s, the foundations of economic relations between the states were laid steadily, and
their volume has been growing year by year. For example: “Trade and economic relations between Kazakhstan
and Turkey are developing steadily. Turkish companies have already invested $ 5 billion in Kazakhstan in
2000. 1.5 billion dollars. Today, more than 30 Turkish companies are accredited in Kazakhstan; more than
90 Kazakh-Turkish joint ventures operate. Turkish business can be found everywhere in Kazakhstan” [10]. At
the same time, the types of activities between the Kazakh and Turkish diasporas living between Kazakhstan
and Turkey, which are located in the two countries, have been identified and specific measures have been
taken. According to official data from the 90s of the XX century” the number of Kazakhs in Turkey —no more
than 20 thousand” [11]. Relations between the Republic of Kazakhstan and the Kazakh Diaspora in Turkey
have been fruitful in the course of joint activities in a spirit of mutual understanding. The same can be said
about the interstate cooperation with the Turkish diaspora in Kazakhstan.

For Kazakhstan, which has long been under the rule of others and has experienced the consequences of
dependence, the implementation of the requirements of mutual equality and complete freedom in relations
with the states in the new situation has been a priority since day one. This requirement has become an integral
part of the foreign policy of the President. Well-known Kyrgyz politician Zh. Saadanbekov said “At the first
Istanbul Summit of the Turkic states, N.A. Nazarbayev refused to sign a joint statement prepared by the Turks
stating that the Central Asian states should unite around Turkey on the basis of common historical roots,
common language and cultural brotherhood, and a common community. N.A. Nazarbayev was always on the
side of the truth and remained a pragmatist because it was a legitimate step. The accuracy of his predictions
was known. Kazakhstan has become a modern state on the basis of historical circumstances. It is hecessary to
restore the broken ties in a civilized way as like-minded people without starting the independence that has just
been realized” [12].

Along with Turkey, the Republic of Kazakhstan has made significant progress in relations with Japan,
South Korea and India [7]. It is because, as mentioned above, it was clear that it was necessary to establish
relations with developed Asian countries. That is why in the early days of independence the foundation of
bilateral relations with Japan was laid. After all, Japan, a distant Asian country, has also been interested in
establishing comprehensive relations with Kazakhstan since independence. N.A. Nazarbayev wrote “In April
1994, 1 went on an official visit to the Land of the Rising Sun. | set several goals. | wanted to agree on the
creation of production and economic platforms in Kazakhstan for the flood of Japanese goods spreading across
Asia. It would be great if Kazakh-Japanese capital became a center of influence in Central Asia. We have
every reason to believe so. There are enough sources of raw materials. Relevant laws have been adopted. The
level of education of our people is also high. If we solve the land issue and provide additional guarantees for
the activities of foreign companies, Kazakhstan would become the only bridgehead for Japan to enter the
markets of the CIS and the West, China, Iran and Turkey. | suggested setting up a joint commission to discuss
these issues. The issue of construction of the West Kazakhstan-Kumkol oil pipeline, the Central Asia-
Kazakhstan-China-Japan gas pipeline was also discussed during the talks” [13].
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As aresult of the bilateral agreements implemented in this situation it is noted that “These days, bilateral
cooperation between Kazakhstan and Japan is actively developing including political, economic and
humanitarian cooperation. Japan is the largest supplier of our country among these countries. Japan's relations
with Kazakhstan are dominated by economic sectors. Focusing on this issue, the main task of Kazakhstan is
to attract Japanese investors. At the same time, Japan has become a major donor to our country. The main
place in the deepening of Japan's relations with Kazakhstan is given to the economic direction. The main task
of Kazakhstan was to attract large Japanese investments. In other areas, including the acceleration of scientific
and technical cooperation, earthquake prediction, environmental protection, the peaceful use of space, the
solution of the Aral Sea problem, etc.” [14].

In particular, “Japan's Official Development Assistance” has allocated a number of funds to Kazakhstan.
For example, in 1996, 72.36 million tenge was allocated for the reconstruction of the Dostyk railway station
and in 1997, $215 million was allocated to Kazakhstan for the construction of a road bridge across the Irtysh
River in Semey. An agreement on the distribution of US dollars was signed. Japan is a producer of vehicles
(28% of imports), electrical equipment and household appliances (17%), as well as metal products (30%) to
Kazakhstan. The large Japanese companies “Mitsubishi”, “Mitsui”, “Sumitomo”, “Itochu”, “Chori”,
“Nichimen”, “Nisse Iwai” and others have witnessed the active participation in the development of economic
ties between our countries.

Cooperation in science and technology is developing. In connection with the accession of our country
to the NPT (Treaty on the Non-Proliferation of Nuclear Weapons), in March 1994 the Republic of Kazakhstan
and Japan signed the Agreement on the Elimination of Certain Nuclear Weapons in Kazakhstan and the
Agreement on the Establishment of the State System for Accounting and Control of Nuclear Materials” [7].
Kazakhstan's next integration with the Republic of Korea in the early 1990s began. “The main event in bilateral
relations with the Republic of Korea was the signing of the Declaration on the main areas of cooperation and
cooperation between the Republic of Kazakhstan and the Republic of Korea, the agreements on scientific,
technological and cultural cooperation between the Governments of the Republic of Kazakhstan and the
Republic of Korea. N.A. Nazarbayev paid an official visit to Seoul in May 1995. In March 1996, the
Governments of the Republic of Kazakhstan and the Republic of Korea signed the Agreement on Support and
Joint Protection of Investments.

The trade turnover of Kazakhstan with the Republic of Korea for seven months of 1996 amounted to
153405.3 thousand US dollars, including exports — 124105.4 thousand dollars, imports — 2919969 thousand
dollars. The Kazakh-South Korean intergovernmental commission on trade, economic, scientific and technical
cooperation has been established. Kazakhstan has begun to develop a number of joint economic projects with
enterprises” [15]. According to official Russian data on the course of economic, trade and other relations
between the two countries, “the priority for South Korea, a leading Asian country, is the establishment of joint
ventures in Kazakhstan is the development of trade, which is less than a dollar. It should be noted that the
Government of the Republic of Kazakhstan is actively calling for the investment of South Korean capital in
the republic” [16].

Thus, from the first days of independence, Kazakhstan “has high hopes for financial and technological
assistance to Japan and South Korea” [17]. And its results were characterized by more systematic
implementation each year on the basis of mutual benefits. From the first years of independence, Kazakhstan's
relations with India, a major Central Asian country, have also developed in a mutually beneficial manner. The
reason: “The Republic of India is a major regional power that has a real impact on the situation in South Asia
and the world. He is one of the well-known leaders of the Non-Aligned Movement and an authoritative member
of the world community. The initiative of bilateral relations was taken by President N.A. Nazarbayev's official
visit to India in February 1992. The Declaration on the main requirements and directions of interstate relations
between the Republic of Kazakhstan and the Republic of India, the Protocol on the establishment of diplomatic
relations, the Interstate Agreements in the field of trade and economic, science and technology, culture, art,
education, media and sports were signed.

The Indian side supports Nazarbayev's initiative to convene the Conference on Interaction and
Confidence Building Measures in Asia (CICA) and regularly participates in its meetings [18]. The level of
multifaceted Kazakh-Indian relations in the 90s of XX century: “Currently, 6 Indian companies and
partnerships operate in Kazakhstan, 9 joint ventures are registered. According to the results of 1995, the
bilateral trade turnover amounted to 14.6 min. dollars. The trade turnover in January-September 1996
amounted to 15 million 085.4 thousand dollars, including exports — 747.5 thousand dollars, imports —
14 million, 337.9 thousand dollars. The main types of exports are leather products, ferrous metals. Types of
imports: grain products, processed vegetable products, organic chemicals, pharmaceuticals, essential oils, soap
and detergents, paper and cardboard, technical equipment, mechanical equipment.
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In 1993-1996 there were a number of major Indian trade representatives in Kazakhstan. An exhibition
of Indian goods was organized in Almaty in December 1995. In October 1996, the largest exhibition of Indian
goods and technology was held with the activities of the Chambers of Commerce of Kazakhstan and Indian
goods. An important event in strengthening cultural cooperation was the celebration of the 150" anniversary
of Kazakh poets Abai and Zhambyl in India, the publication of a collection of poems by Abai in Hindi, and
the 125" anniversary of Mahmatma Gandhi in India, whose postage was issued in Almaty in October 1995 [19].
From the first days of independence, Kazakhstan's relations with Israel began to develop on a planned basis.
The Kazakh side praised the cooperation between the two countries. Special attention was paid to the
development of science, medicine and high technology. It is planned to develop cooperation in oil and gas
production as well. In pursuit of this goal in December 1995, the President of the Republic of Kazakhstan
N.A. Nazarbayev During his official visit to Israel and met with heads of state and business leaders:
“Kazakhstan is the ninth largest country in the world. We have significantly higher per capita reserves of oil,
coal, iron, chromium, manganese ores, many non-ferrous metals and phosphates than the world average.

The country is a major producer of grain and livestock products, grain exports in favorable years will
reach 10 million tons. We produce 20 million tons of oil annually. Its proven reserves are two billion tons, and
gas reserves are 2 trillion square meters. Their exploration and development is significantly related to the
economic and export potential of our country. Today, the world's largest oil companies, which are waiting for
their development, are showing real interest. In Kazakhstan Chevron, Mobile, British Gas, British Petroleum,
Agip, EIf-Akiten and other companies are already operating. Non-ferrous metallurgy is one of the leading
industries. Its share in the country's industrial output is 11.6%, and in exports — 35%. There are more than
40 enterprises in the field of chemical and petrochemical production. The products of mechanical engineering
make up about 8% of the total industrial output of the republic and are concentrated in 380 production
facilities” [20]. The pace of development of various sectors of the economy of Kazakhstan was reported. Many
bilateral agreements have been signed. The Israeli government praised Kazakhstan's efforts to enter the market
economy. The plan of joint work was approved. At the same time, full support was given to the initiatives of
the leadership of Kazakhstan to regulate the world's hotbeds of war, non-proliferation of nuclear weapons, and
the closure of test sites.

Since the early 1990s, the basis for multifaceted cooperation between the Republic of Kazakhstan and
Mongolia has been laid, and its scope has been expanding year by year. Both countries were interested in
establishing a new era of ties between the historically rooted Kazakh and Mongol peoples. “Kazakhstan-Mongolia
relations are mainly active. About 30 agreements and treaties have been signed between the two sides. More
than half of it is in economic direction” [21]. Along with the regulation of economic and trade relations, as
well as integration in other areas, it became important for our country to establish various relations with the
large number of Kazakhs living in Mongolia these days, resettled in different periods of history. Among the
issues on the agenda was the relocation of those wishing to return to their historical homeland to Kazakhstan,
as well as the joint decision on their resettlement [22].

It is known that from the first years of independence, Kazakhstan took many concrete measures and many
Kazakh families living in Mongolia began to return to their historical homeland. New legal provisions and
programs have been adopted to fulfill the wishes of Kazakhs living in all countries wishing to return to their
historical homeland, to determine the international legal status of this case. For example, on December 31, 1996,
the President of the Republic of Kazakhstan N.A. Nazarbayev's Decree No. 3308 approved the “Program to
Support Compatriots Living Abroad”. It sounded “The level of cultural, social and economic development of
the diaspora in these countries is completely different. Comprehensive research and solution of the Kazakh
diaspora, the unity and interconnectedness of scientific research and practical activities are not given
much attention.

Comprehensive improvement of work with compatriots abroad will be possible only with regular and
targeted state support. It is necessary to create a system of thoughtful measures to ensure maximum satisfaction
of socio-economic, cultural, and educational needs of the Kazakh diaspora, to allow those who want to return
to their historical homeland” [23]. With the adoption of the State Program, targeted work has begun on its
implementation. Among such works, due to the large number of people wishing to relocate to Kazakhstan on
a regular basis, a new impetus was given to the settlement of migration with the Republic of Mongolia. An
official government report reads: “A draft Simplified Agreement on renunciation of Mongolian citizenship has
been developed between the Ministry of Foreign Affairs of the Ministry of Employment and Social Protection
of the Republic of Kazakhstan and other relevant agencies. The draft agreement on tax-free migration of
migrants from Mongolia to Kazakhstan through the territory of Russia to the Russian side was developed and
presented [24; 25].

114




Journal of the National Academy of Legal Sciences of Ukraine, Vol. 28, No. 3, 2021

Effective ways to address the existing problems in the regulation of migration between the two countries
were considered. As a result, since then, the volume of comprehensive contacts with historical compatriots in
Mongolia has increased. There are many types of legal and material conditions for those who want to relocate.
There are plans to place them in different regions of Kazakhstan. The number of placement quotas has been
increased and is beginning to be determined by efficiency. For example, in the Republic of Kazakhstan in the
second half of the 1990s, according to the state plan for the repatriation of Kazakh citizens wishing to return
to their homeland, “Akmola region was given a quota for the arrival of 150 families in 1996. 89 of them applied
for reunion with their relatives. ... In total, 72 out of 89 families in the quota came. Almost all migrants from
Mongolia with quotas were provided with housing. Families were provided with jobs in Atbasar,
Krasnoznamensk and Tselinograd districts [26].

The directory of settlements of compatriots who voluntarily returned to their historical places in the
regions of Akmola region for 1992-1996 was as follows. In particular: “From Mongolia: 18 families with
113 members in Alekseev district; 255 families with 1304 people are located in Atbasar district, 307 families
with 1627 people in Mongolia in Ereimentau district, 243 families with 1257 people in Seleti district,
146 families with 694 people in Shortandy district. In total, 1457 families with 7470 people from Mongolia
came and settled in the region” [27]. The repatriation of Kazakhs from abroad, including the Russian
Federation, China, Mongolia, Iran and Afghanistan, where there are many of them, continues in the Republic
of Kazakhstan on the basis of bilateral agreements with these countries. Its regions and districts of the Republic
of Kazakhstan are also involved in cooperation with foreign countries. These ties are based on economic, trade,
tourism, cultural, sports, health, education and science cooperation with the regions of these countries. In
particular, during this period, “the foreign relations of the Southern region of the country for the purpose of
sustainable economic, cultural and social development were distinguished by their breadth. For example, in
the South Kazakhstan region”. The geography of foreign trade turnover is very wide and the region interacts
with more than 70 countries around the world [28].

The total foreign trade turnover of the region for six months of 2002 amounted to 147 min. USD, and
92 million went to experts in the textile industry, chemical production, non-precious metals and leather and
leather products. Turkish, Korean and Japanese companies supply machinery and equipment, plastics, rubber
products and rubber. Today, 73 joint and independent foreign enterprises covering 9415 people operate in the
region. The total authorized capital of joint ventures is 3.9 billion tenge, including 68.6% in the share of foreign
founders. The amount of investments of these enterprises in fixed assets reached 755 million tenge. The
enterprises provide services in the field of processing of petroleum products, cement, pharmaceuticals,
clothing, furniture, tobacco, textiles, tea and real estate.

Most of the joint ventures and foreign companies are located in Shymkent. The companies, established
with the participation of partners from Turkey and the United Arab Emirates, sell food, chemical products,
construction materials and machinery. The largest of them are the joint ventures Coca Cola Almaty Botlers
and Irma-2. Shymkent-Profile and Gunel Ltd. Pvs, which produce plastic and aluminum products using spare
parts imported from Turkey, are a special category. In 6 months of 2002, these enterprises produced 75 min.
tenge worth of products. Since its inception 28 min. Asia Nasib LLP, which has invested more than KZT
1 billion in the publication of Shara-Bara newspaper, provides publishing services [29; 30].

In the second half of the 90s of XX century, in accordance with the State Program of the Republic of
Kazakhstan, the East Kazakhstan regional administration began to provide employment and accommodation
services to returnees from Mongolia, China, Iran and other countries. According to archival documents,
according to the East Kazakhstan regional department of migration and demography, as of September 1, 1998,
there were 1,074 repatriate families in the region, amounting to 15,340 people. In order to implement the
Decree of the President of the Republic of Kazakhstan “On the allocation of quotas for repatriates” in the
budget of the region in 1998 provided 61.5 million tenge for the reception and placement of repatriates. Since
the beginning of 1998, 21 houses for 2050.0 thousand tenge have been purchased for repatriate families,
22 more houses have been selected and paid for [31]. Most of these repatriates were Kazakh families returning
from Mongolia. At the same time, contacts with representatives of Turkish and Korean enterprises and business
circles of the East Kazakhstan region have been strengthened. In particular, “Officials of the Embassy of the
Republic of Turkey and the DEDEMAN Hotel Association in Ust-Kamenogorsk prepared a project” that is
“Training for hotel business managers”, the results and recommendations of which were sent to the Republic
of Turkey, Antalya, Belek” [31].

On November 3, 2014 a meeting of the Akimat of the East Kazakhstan region with the chairmen of the
company “POSCO e&c” of the Republic of Korea was held. The issues of implementation of concession
investment projects of East Kazakhstan region on the basis of public-private partnership were discussed during
the meeting. In Ust-Kamenogorsk it was considered the construction of a multidisciplinary polyclinic for
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300 people and the construction of a bridge in “Bukhtarma Reservoir” for a cost of 230 million US dollars.
The funds allocated for the construction of the bridge amounted to 20.8 billion tenge, the cost of a multidisciplinary
hospital — 14.4 billion tenge [31].

In addition to this work, the administration of the East Kazakhstan region is working on future contracts
with foreign medical centers in the field of health care. For example:

1. According to the decisions of the agreement signed on March 19, 2014 between the Kangwon
Province of the Republic of Korea and the Akimat of East Kazakhstan region, the research agency of the
Korean Agency for International Community a memorandum on the implementation of the project
“Strengthening the urgent medical support system in Kazakhstan” was signed. The purpose of the project is to
strengthen the system of emergency medical care in East Kazakhstan, exchange educational and business
experience with specialists of the Republic of Korea, conduct advanced training courses for medical workers
of East Kazakhstan, provide capacity building in the field of emergency care.

2. The project “Construction and operation of the city polyclinic for 300 beds in Ust-Kamenogorsk™ is
developed and approved. The total cost of the project is 14.4 billion tenge [31].

The established trade, economic, political and cultural partnership of the Republic of Kazakhstan with
the countries of the world, including the developed countries of the Asian continent, in the first decade of
independence is characterized by its effectiveness and importance for further development. At the same time,
it can be considered that the Republic of Kazakhstan has developed an exemplary experience in this field.
Therefore, it is necessary to publish the first results of Kazakhstan's cooperation with these countries in the
field of historical research, to make documentaries on the foreign policy and partnerships of the Republic of
Kazakhstan, to make special educational programs, to organize fundamental research projects at the
international level. We believe that attention should be paid to performance. We suggest that the research
community should pay constant attention to the research and implementation of research projects that tell the
story of the directions and stages of Kazakhstan's foreign relations and analyze the results. It is known that
through such organizational work it is possible to achieve the promotion of the relevance, effectiveness and
experience of the foreign policy of the Republic of Kazakhstan at the global level. And it is known that this
will determine the worthy place of our state in world politics.

CONCLUSIONS

In conclusion, in the foreign policy of the first decade of independence of the Republic of Kazakhstan, the
establishment of comprehensive relations with the above-mentioned countries with developed economies and
a special place in the world community was characterized by such concrete results:

— relations with these countries are based on mutual equality and cooperation. In Kazakhstan, many joint
ventures have been established and effective work has been done in the course of agreements with the business
community, finance and industry of these countries;

— investments and financial assistance were provided to the industries of the country. Specialists from
Kazakhstan's heavy and light industries, trade, finance and other fields visited these countries and exchanged
experiences;

— stable cooperation in education, science, health, culture has been ensured;

— many regions of Kazakhstan are involved in multifaceted cooperation with these countries, and the work
done has yielded positive results;

— these states have assessed Kazakhstan as a reliable partner as a result of concrete measures taken on the
basis of such requirements of mutual equality and understanding.Such cooperation measures, which are
characterized by their effectiveness in terms of mutual business, have continued since the beginning of the
twentieth century.

The concrete work done has contributed to the integration of the economy of Kazakhstan, other areas of
state development into the requirements of cooperation in a peaceful world, market relations. And this has
determined the correctness and effectiveness of the foreign policy of our state in this era.
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Mixcnapoonuii ynieepcumem Silkway
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Aag Ockemo0ait

Dakyremem icmopii, Qinonoii ma MidCHAPOOHUX BIOHOCUH
Cxiono-Kazaxcmancoxuti deparcasnuii ynieepcumem im. C. Amarnoiconosa
Yemo-Kamenozopcok, Pecnybnika Kazaxcman

Xaagima €Epmyxanosa

Hayxogo-ingopmayitinuii 6iodin

Tnuemumym depoicagroi icmopii

Komimem nayxu Minicmepcmaa oceimu ma nayku Pecnybnixu Kazaxcman
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ICTOPIA PETTOHAJIBHUX BITHOCHUH Y 30BHINIHbONMOJITUYHIN AIAJIbHOCTI
PECITYBJIIKU KA3AXCTAH (1991-2014)

AunoTanisas. Ocmanniv yacom cpopmysanacs npasosa dasa éionocun Kazaxcmany 3 inwumu kpainamu, 3pocia 0o8ipa
ma nosaza ceimogozo cniemogapucmea 00 Kpainu. Y yiti cmammi 00CRIONCYIOMbC PeiOHANbHI NApMHEPCmad
Cxiono-Kazaxcmancokoi ma Ilisuivno-Kaszaxcmancokoi obaacmeti Pecnybnixu Kazaxcman y nepioo 3 1991 no 2014 poxu
Ha OCHOGI apXiGHUX OaHUX, OOKYMEHMIB )y 30IPHUKAX Ma AHAI3Y HAYKOSUX npayb. Jlociiodxceno bazamoepanHti napmuepcuKi
8iOHOCUHU pecionie Pecnybnixu Kazaxcman 3 pecionamu, pationamu, npukopOOHHUMU PATIOHAMU KPAiHU, W0 GIOPI3HAIOMbCS
ix eaoicnusicmio ma egexmusnicmroo. [oceio y yiu cghepi nokasye, wjo make NapmHepcmeo y 308HIUHIN NOLIMUYL
0036071€ NOGHOK MIPOIO peanizy8amu BIOHOCUHU, OCOOIUBO 8 eKOHOMIYHIU ma coyianvbHil cgepax. 3ae0saxu makitl
CRiBNpayi MoxcHa 0yoe NocIudUMuU MidHcOepHCA8Hi 6IOHOCUHU HA OCHOBI 83AEMHOT ueoou. Taxum yunom modicna 6yoe
BUZHAYUMU 0COOIUBOCII MA OBOCMOPOHHI NOMpebU pe2ionie ma Hadai pecyaapHo 6Cmanosoeamu konmaxmu. Omoice,
Memoio 6Cix Y200 3 iHO3eMHUMU Kpainamu, ykiaoenux 3 nowamky 90 -x poxie XX cmonimms 8 eKOHOMIuHIl, KyIbmypHill,
OXOPOHHIl, OCBIMHIN, HAYKOGIU ma iHWuUx cgepax, 6yio 3aryuumu 00 yux gionocur yci pecionu Kazaxcmamny. Taka
OJisIbHICb 8PAX08YE 3abe3neyeHts Cnienpayi ma ooMin 00C8Ii0OM i3 KpaiHamu, SKi PO36UBAUCS 3A605KU GUCOKOMY
MEXHIYHOMY PO3GUMKY

Kuaro4oBi ciioBa: 3suuai, ouniomamis, MidJCHAPOOHT 8IOHOCUHU, IHMe2payis, 6a2amo8eKmopHi Hanpsmu
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HISTORY OF REGIONAL RELATIONS IN FOREIGN POLITICAL ACTIVITY
OF THE REPUBLIC OF KAZAKHSTAN (1991-2014)

Abstract. Lately legal framework of Kazakhstan'’s relations with other countries has been formed, the confidence and
respect of the world community for the country has increased. This research article examines the regional partnerships
of the East Kazakhstan and North Kazakhstan regions of the Republic of Kazakhstan from 1991 to 2014 on the basis of
archival data, documents in collections and analysis of scientific papers. The multifaceted partnerships of the regions of
the Republic of Kazakhstan with the regions, districts, border areas of the Republic of Kazakhstan distinguished by their
importance and effectiveness are studied. Experience in this area shows that such a partnership in foreign policy allows
for the full realization of relations, especially in the economic and social spheres. Through such cooperation, it will be
possible to deepen interstate relations on the basis of mutual benefit. It will be possible to identify the specifics and
bilateral needs of the regions, and further establish contacts on a regular basis. Thus, the purpose of all agreements with
foreign countries concluded since the beginning of the 90s of the XX century in economic, cultural, health, education,
science and other areas was to involve all regions of Kazakhstan in this relationship. Such activities take into account
the provision of cooperation and exchange of experience with countries that have developed through high technical
development

Keywords: customs, diplomacy, international relations, integration, multi-vector directions

INTRODUCTION

From the very first days of independence, in the foreign policy of the Republic of Kazakhstan, special attention
was paid to the active involvement of various sectors of the country. This is due to the fact that the main
direction is to connect the vast regions of the country with the rest of the world, including the border areas of
neighboring countries on industrial, economic, cultural, educational and scientific and other issues. Through
such a plan, the purpose of all agreements concluded with foreign countries since the early 1990s in the
economic, cultural, health, education, science and other areas was to involve all regions of Kazakhstan in this
relationship. It is known that such activities are aimed at ensuring cooperation and exchange of experience
with developed countries through high technical development.

When considering the foreign policy of the Republic of Kazakhstan during the years of independent
development, it should be noted that the legal framework of Kazakhstan’s relations with many countries has
been formed, the confidence and respect of the world community for the country has increased. The necessary
preconditions for Kazakhstan’s integration into global and regional economic processes have been laid, and
foreign policy priorities have been selected. Kazakhstan’s foreign policy priorities were formed primarily
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under the influence of long-term factors such as the country’s geographical location and its national interests.
Kazakhstan pursues a multi-vector foreign policy. A lot of work has been done in the field of foreign
investment. Agreements have been reached with campaigns and companies from leading countries around the
world. Specific directions in foreign policy have been identified. Currently, the Republic of Kazakhstan is a
country with its own place in the world community [1].

1. MATERIALS AND METHODS

New research data from the archives of the President of the Republic of Kazakhstan (AP RK), the State Archive
of the East Kazakhstan Region (SAEKR), the State Archive of the North Kazakhstan Region (SANKR) and
the Archive of Foreign Policy of the Russian Federation (AFP RF) were used to write this research article. A
set of documents related to international relations was used as well. Foreign and domestic research papers on
the topic were analyzed and referenced. The authors believe that in order to scientifically determine the multi-
vector policy of the Republic of Kazakhstan, it is necessary to comprehensively consider the theoretical and
methodological literature, as well as archival data. Therefore, it is necessary to analyze the treaties on
international relations, archival documents and the works of state figures and scientists. Regarding the problem
of theory and methodology in international relations Russian scientist P.A. Tsygankov, noted: “The theory of
international relations, which emerged in the early XX century, has rapidly strengthened and gained the status
of one of the most important social disciplines in the academic community and the expert community. It has
also gained recognition in the political arena among those who make important foreign policy decisions. The
normative nature of the theory-methodology is related to the role of ideas and proposals in understanding its
object. From this point of view, there are three ideas about its object. Theory and methodology as a system of
international relations and as an international society. The denterminist methodology follows from the view of
international relations as a system of relatively homogeneous elements — states that form a stable whole —
international relations. Historically and functionally, international systems differ in the relative location of
these elements and the way they are organized” [2].

The book “Belasu” by the famous politician, diplomat, statesman (now the President of the Republic of
Kazakhstan) Kassym-Zhomart Tokayev provides an in-depth and comprehensive analysis of the formation and
development of foreign policy of independent Kazakhstan. The author wrote: “After the collapse of the USSR,
Kazakhstan was faced with a difficult choice. What foreign policy should be pursued to protect their interests
as much as possible? After the signing of the Lisbon Protocol, the long work of diplomatic recognition in our
country, the sending of foreign embassies and missions of international organizations to Kazakhstan, the First
President of Kazakhstan N.A. Nazarbayev’s meetings and talks with the leaders of the world’s leading
countries has been conducted. In the face of Kazakhstan, the world community has seen a mature state that is
fully responsible for the fate of the world order, able to cooperate with and develop it, to engage in dialogue
on the most pressing issues of international life” [3]. Therefore, from these conclusions, the authors see in a
real historical context that the Republic of Kazakhstan has joined the world community and has taken its place
in it and began to establish contacts with foreign countries.

Aitken Jonathan, a well-known British public figure, in his book “Kazakhstan. Surprises and
Stereotypes” wrote that “Kazakhstan has a small population living in the vastness of the land. It is enough to
see the scale of the country’s challenges and opportunities looking at the map once. Its northern border with
Russia (6847 kilometers) is longer than the land border of Canada and the United States. It is the ninth region
in the world, stretching 1,533 km from the shores of the Caspian Sea, which borders Europe in Asia, to the
border with Western China” [4]. In other words, these data provided by a foreign expert show that the Republic
of Kazakhstan is a country with a large territory in the world, a great desire to cooperate with it, to get
acquainted with its regions. It is clear that bilateral relations with developed countries are encouraging for
Kazakhstan. It is necessary to study the history of partnership relations implemented by the Republic of
Kazakhstan with neighboring countries and foreign countries during the period of sovereignty, analyze them
on a scientific basis and show their importance. It is obvious that by providing such a scientific analysis, it is possible
to make proposals to improve the efficiency of further development of the country’s activities in this direction.

2. RESULTS AND DISCUSSION

After gaining independence in 1991, the Republic of Kazakhstan as a separate state established political,
economic and diplomatic relations with near and far abroad. Kazakhstan has reached many agreements in
partnership with foreign countries. For example, in 1995, Ispad International purchased 100% of the assets
of the Carmet Metallurgical Plant in Temirtau ($200 million), which is a leading exporter of metal products
in the Republic of Kazakhstan. The trade turnover between the two countries last year amounted to
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307 miIn. USA dollars. A well-known event in the relations between Kazakhstan and the United Kingdom was
the exhibition “Investment Opportunities in Kazakhstan” in 1996 in London. Trade and economic relations
between Kazakhstan and Germany are developing more actively. There are more than 70 German companies
in the country. The well-known events in trade and economic relations with France include the following:
Renault, Koch, Euroconter, Schneider, Sofrelia and others. A group of French businessmen, including leaders
of large companies, visited Kazakhstan in 1996. During the visit, preliminary agreements were reached with
Renault on the establishment of a joint venture, the construction of a gas pipeline from Aktobe to
Karachaganak, the construction of a gas pipeline from Akmola airport, Almaty metro, Karachaganak field.
Today, there are twenty joint Kazakh — French companies and banks in Kazakhstan, including the well-known
“Elf Aquitaine”, “Total” and “Mulikens”.

Trade and economic relations between Kazakhstan and Turkey are developing steadily. Turkish
companies are already carrying out construction work in Kazakhstan worth $1.5 billion, which should have
reached $5 billion in 2000. Today, more than 30 Turkish companies are accredited in Kazakhstan, more than
90 Kazakh-Turkish joint ventures operate. “Turkish business can be found everywhere” [5]. It is known that
as a result of such agreements, many regions of Kazakhstan are in contact with the regions of these countries
and are working effectively together. From the first days of independence, special attention was paid to
Kazakhstan’s relations with the CIS member states and interregional ties. In particular in 1993-1994,
Kazakhstan signed 5 agreements with Azerbaijan in order to regulate trade and economic cooperation and
mutual obligations. In 1993-1995, 23 agreements were signed with Georgia on the regulation of economic
relations, finance, customs, science and technology, agriculture, railway transport. In 1993-1994, 4 agreements
on economic cooperation were signed with Armenia. Large-scale legal agreements have been established with
Ukraine. Among them are more than 30 signed intergovernmental agreements: The Agreement on Friendship
and Cooperation of January 20, 1994, the Agreement on Free Trade of September 17, 1994, 20 joint ventures
on the basis of economic cooperation between the two countries in the field of heavy industry from 1994 to
2000. In 1994, Ukraine became the second largest economic partner of Kazakhstan in terms of trade relations
with the CIS countries, accounting for 10% [6].

The President of the Republic of Kazakhstan N.A. Nazarbayev speaking at a joint meeting of CIS leaders
and governments in Almaty on February 10, 1995, said: “Despite many unavoidable challenges, we have made
significant progress in our movement, especially last year, which was marked by large-scale integration efforts.
It can be said that there are zones of active integration, including Russia-Belarus-Kazakhstan interaction. These
phenomena were preceded by an active beginning in the Central Asian region between Uzbekistan, Kazakhstan
and Kyrgyzstan. Important decisions for the development of relations were made on the basis of bilateral
agreements between Kazakhstan and Russia” [7]. Thus, he identified fundamental role in the future
development of member countries. Multifaceted relations with a number of regions of Kazakhstan, and the
Russian Federation, Central Asia, China and Mongolia have been established and many activities have been
implemented. The importance and effectiveness of cooperation between the adjacent regions and territories of
the Republic of Kazakhstan and the Russian Federation are marked among them. For example, meetings of
heads of production and business circles of these regions with the participation of the Presidents of the Republic
of Kazakhstan and the Russian Federation have become a tradition to sign multilateral and bilateral
agreements. President of the Republic of Kazakhstan N.A. Nazarbayev noted that “There is a positive
development of cross-border relations in the regions and territories of Kazakhstan and Russia” [8]. The border
area cooperation between Russia and Kazakhstan is a key instrument of economic and humanitarian relations
between the two countries. During the meeting in Omsk (January 26), the Vice Prime Ministers of the
two countries (A.A. Bolschakov and V.L. Mette) signed an agreement on cooperation between the border areas
of the Russian Federation and the Republic of Kazakhstan [9]. According to the Ministry of Foreign Affairs
of the Russian Federation on June 3, 1999, “Kazakhstan (after Ukraine) currently ranks second in terms of
intersectoral agreements with the subjects of the Russian Federation. There is an interregional association for
the development of Siberian raw materials, which includes 12 Russian and 9 Kazakh regions (MACE).
International agreements on cooperation between the border regions of Russia and Kazakhstan are being
implemented. This is about the Altai, Astrakhan, VVolgograd, Kurgan, Novosibirsk, Omsk, Orenburg, Saratov,
Tyumen, Chelyabinsk regions and, accordingly, the border areas of Kazakhstan” [10].

Economic and other cooperation between the border areas of the two countries has been carried out
systematically since the beginning of the XXI century. For example, in 2006, 76 out of 88 districts of the
Russian Federation have trade and economic relations with the Republic of Kazakhstan. The most active
participants in foreign trade are Astrakhan, Chelyabinsk, Omsk, Tyumen, Novosibirsk, Samara, Volgograd,
Kurgan regions and Altai Region. 12 Russian border territories provide half of the volume of trade between
the countries, and two-thirds belong to the Urals and Siberia. To date, more than 40 agreements in various
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areas of interstate relations have been signed between the regions and territories of Kazakhstan and Russia.
Currently, there are about 400 enterprises and representative offices in the border area. From the first days of
independence, relations with certain border areas of the People’s Republic of China began to be implemented
in the interests of both countries. President of the Republic of Kazakhstan N.A. Nazarbayev in an interview
with journalists of the magazine “Talents of China” on July 24, 1995 stated that “Our meeting in the autumn
of 1993 gave an important impetus to the development of cooperation between Kazakhstan and China in
various fields. The relations between our countries based on good neighborliness and friendship provide a
good basis for deepening relations between Kazakhstan and China, deepening various ties between the two
peoples. Kazakhstan assumes particular importance to the development of comprehensive relations with your
country and appreciates the intensity and friendly nature of our relations” [11]. Thus, he stressed the
importance of close bilateral ties in various fields.

An official intergovernmental statement at the time noted that “China is Kazakhstan’s largest trading
partner after Russia. The trade turnover between the two countries reached 600 million US dollars by the end
of 1996, or almost doubled compared to last year. Karmetkombinat pays $120 million to China and a long-term
agreement is being reached to supply steel and tin concentrate from China for the production of tin with the
participation of Chinese partners at the suggestion of the plant” [12]. This showed the need for further
cooperation. In the pursuit of the development of bilateral relations with the countries whose territories are
bordered by the regions of Kazakhstan, the issue of establishing a clear connection with the historical homeland
of the national diasporas in the border areas is taken into account. They included economic, cultural,
educational, scientific, linguistic and other relations with the Kazakh population located in the border areas
with neighboring countries and they aimed at systematic work in these areas. They covered the work on
implementation of comprehensive contacts with non-Kazakh nationals living in the border areas of the country
with their historical compatriots and thereby resolving the issue of interethnic relations with neighboring
countries and other work. The examples of the East Kazakhstan region demonstrate that the main content of
the relations of the Republic of Kazakhstan with the border areas of neighboring countries is aimed at the
actual implementation of these goals. In particular, in the second half of the 90s of XX century, in accordance
with the State Program of the Republic of Kazakhstan, the East Kazakhstan regional administration began to
provide employment and accommodation services to repatriates from Mongolia, China, Iran and other
countries. Most of the repatriates to this historical place were those who reluctantly moved from this region of
Kazakhstan and aimed to establish close ties with the Kazakhs of the Altai, Tarbagatai, Bayan-Ulgii regions
of the People’s Republic of China and Mongolia. The Government of the Republic of Kazakhstan provided an
opportunity for repatriates to settle down and work in a new place. According to archival documents of this content,
according to the East Kazakhstan regional department of migration and demography, as of September 1, 1998,
there were 1,074 repatriates in the region, amounting to 15,340 people.

In order to 